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JURISDICTIONAL STATEMENT 


Jurisdiction in the United States District Court for the District 
of Columbia derives from the amount in controversy, the accident in 


question having occurred in the District of Columbia. 


STATEMENT OF THE CASE 


I 


PROCEEDINGS IN THE U. S. DISTRICT COURT 


Suit was filed by the plaintiffs on December 3, 1957. Answer was 
made on behalf of ‘the District of Columbia on December 24, 1957; H.G. 
Smithy Co., January 7, 1958 and Managers, Inc., April 1, 1958. 


Trial was begun on January 21, 1960; on January 27, 1960 after 


completion of plaintiffs' case in chief and after oral motion for a 


directed verdict by the defendants, the Honorable Judge Jackson 
directed a verdict on the ground that notice was lacking as to all 
defendants. 


auf 


STATEMENT OF FACTS 


Plaintiff fell into a water meter manhole on May 29, 1957 when 
the lid on which he stepped gave way. The water meter pit and appUur- 
tenances were the property of the defendant Managers, Inc. whose rental 
facilities served by the water meter were managed by the defendant H. 
G. Smithy Co. The water meter pit and appurtenances were located on 


the public space of the District of Columbia. 


A report of 'the accident was made in the ordinary course of 
business on May 31, 1957 by a Metropolitan Police Officer. 


STATUTES INVOLVED 
District of Columbia Code (1951), Sec. 7-102 


"The Commissioners of the District of Columbia shall 
have the care and charge of, and exclusive jurisdiction 
over, all the public roads and bridges, except suchias 
belong to and are under the care of the United States, 
and except such as may be otherwise specifically pro- 
vided for by Congress." 


District of Columbia Plumbing Code, 1953 Rev., Article XVI of the 
Water Department Regulations. : 


ARGUMENT 


WAS A DIRECTED VERDICT PROPER, OR SHOULD THE 
QUESTION OF NOTICE TO ALL DEFENDANTS OF A DE- 
FECTIVE MANHOLE COVER HAVE BEEN SUBMITTED 
TO THE JURY 


It is as clear as anything in the law that questions of fact are to 
be decided by the jury. Whether notice, actual or constructive, was 
had by any or all defendants, is a question of fact and should have been 


reserved for the jury's determination. 


Equally clear is the tenent that in acting upon a motion fora 
directed verdict, the trial judge shall view the evidence in the light 
most favorable to the party against whom the motion is brought and 
shall also allow said party the benefit of all reasonable inferences 
from the evidence. | 
Appellants contend that the trial judge erred in applying both 


principles of law. 


The evidence presented on behalf of the plaintiffs contained the 
following: 
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1. The statement of the male plaintiff that he stepped upon the 
manhole cover, that it "gave way." (Tr. 8, 16) 


2. The statement of Mrs. Helen Gemmel, a resident of the same 
apartment house as the plaintiffs, that in October, 1956, seven months 
before the incident involving the male plaintiff, she was getting out of 
her car and when she placed her left foot upon the manhole in question 
"it tilted up." Further, she testified that on occasions prior to the 
October incident she had found that the cover made a "rattle noise like 


it was jarring.” (Tr. 89 - 91) 


3. The testimony of Charles M. Peterson, Assistant Water 
Registrar, Revenue Branch, District of Columbia, that water meter 
readers, qualified personnel, were responsible for reading water meters 
and "to report any defect regarding the cover." (Tr. 24); that the records 
of the Water Registrar's office contain entries showing that the particu- 
lar water meter was read on April 12, 1956, June 29, 1956, October 5, 
1956, January 3, 1957, April 12, 1957, April 19, 1957, and May 31, 1957 —- 
two days after the accident. 


4. The meter reading record was introduced into evidence and 
shows the readings indicated above but also contains the following nota- 
tion in connection with the May 31, 1957 reading: 


"Found old type 18" frame & cover here. Cover 
on frame warped causing same to tilt when walked 
on." (Emphasis Supplied) 


Appellants believe in the face of such evidence, that a defect 


apparently existed as long as seven months before the accident in 


question, that readings were made at least three times after then, 

and that the cover (made of cast iron) was found by a D. C. employee 

to be "warped," causing same to tilt when walked on, a directed verdict 
for the defendants would appear to be in error. 


: 
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| 
A case strongly in point was decided by the Municipal Court of 


Appeals for the District of Columbia, whose views, wale not binding 


upon this Honorable Court, may be of interest. 


That case, Bernard v. District of Columbia, 86 W. L -R, 875; Sep- 
tember 3, 1958 involved the fall into a manhole when the cover tilted. 
The evidence in that case, according to the Court's opinion included 
testimony that a water meter reader had carefully replaced the man- 
hole cover 2 days before the plaintiff's injury, but had not removed 
grass and debris which had accumulated around the rim of the manhole, 
and that the manhole was depressed about 3 inches below | the level of 
the grass or tree space around it. One witness testified that the condi- 


tion had existed for four or more years. 
| 


In a unanimous opinion, the Municipal Court of Appeals, citing 
District of Columbia v. Woodbury, 136 U.S. 450, and Smith v. District 
of Columbia, 89 U.S. App. D.C. 7, 189 F.2d 671, stated: Sra 


"We think it unnecessary to elaborate further on the § evi- 
dence or to recount the denials and explanations of | 
defense witnesses. What we have recited indicates that 
there was enough evidence to go to the jury on the ques- 
tion as to whether there was a dangerous or defective 
condition due to improper maintenance by the District. 
Likewise, the evidence was such as to require submis- 
sion to the jury on the question of notice, actual or con- 
structive." 


IS THE WIFE WHO SEEKS TO RECOVER FOR LOSS OF CON- 
SORTIUM REQUIRED UNDER THE DISTRICT CODE TO AD- 
VISE THE DISTRICT OF COLUMBIA OF HER CLAIM, IF THE 
ACCIDENT AND INJURY TO HER HUSBAND HAVE BEE 
NOTED IN THE RECORDS OF THE METROPOLITAN POLICE 
IN THE ORDINARY COURSE OF BUSINESS? | 


Sec. 12-208 of the District Code (1951) provides that no action 
shall be maintained against the District of Columbia inleas within 6 
months after the iniury or damage sustained notice shall be given to 
the Commissioners of the approximate time, place, cause, and circum- 


stances of such injury or damage, 'PROVIDED, however, T hat a report 
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in writing by the Metropolitan Police Department, in regular course of 
duty, shall be regarded as a sufficient notice under the above provision.” 
(Emphasis supplied) 

Appellants are of the view that the police report covered all 
claimants including the female plaintiff. 


The intent of the requirement of notice is clearly to provide the 
Commissioners an opportunity, while evidence is still fresh, to investi- 
gate the facts. A report from the Metropolitan Police Department 
serves the purpose of advising the Commissioners as well as to provide 
some of the factual matters involved. When notice is obtained through 
the latter method, all claimants, including those suffering loss of con- 


sortium, would appear to be covered by the special provision. 


CONCLUSION 


1. Appellants submit that the trial judge erred in taking from the 
jury the issue of notice, actual or constructive, when the evidence con- 
tained testimony of the manhole cover giving way when stepped upon by 
the male plaintiff, of the manhole cover tilting upwards 7 months earlier, 
and rattling when stepped upon, of readings of the water meter in ques- 


tion on several occasions before the incident in question — including 2 


readings within the morth of April 1957 —, and the record of the 


District of Columbia to the effect that the cover in question was warped 
and tilted when walked on. 


It was for the jury to decide whether there was sufficient notice, 
actual or constructive, prior to the accident for the defendants to have 
discovered and corrected the dangerous condition. 
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2. The record of the Metropolitan Police Department was sufficient 
notice under the District Code for the female plaintiff to make claim for 
loss of consortium. 


Respectfully submitted, 
| 


MARTIN E.GEREL | 


LEE C. ASHCRAFT | 


410 Albee Building 
Washington, D.C.) 


Attorneys for Appellants 
| 
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JOINT APPENDIX 
| Filed December 3, 1957] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


JOHN F. DOMMEL, and his wife 
REBA DOMMEL 

4002 "D" Street, S.E. 
Washington, D. C. 


Plaintiffs, 
v. 


MANAGERS, INC. (a corp.) 
1001 Connecticut Ave., N.W. 
Washington, D. C. 


and 


H. G. SMITHY CO., (a corp.) 
811 - 15th Street, N.W. 
Washington, D. C. 


and 
DISTRICT OF COLUMBIA 
(a municipal corp.) 
District Building 
Washington, D. C. 


Defendants. : 


COMPLAINT 
Count I 

1. The matter in controversy exceeds, exclusive of interest and 
costs, the sum of Three Thousand Dollars ($3,000.00). 

2. At the time of the accident described hereinafter and at all 
times since then, MANAGERS, INC. has been the owner of the apartment 
house designated as 4002 "D" Street, S.E., Washington, D. C., H.G. SMITHY 
CO. has been responsible for the management and maintenance thereof, 
and the DISTRICT OF COLUMBIA has been responsible for the maintenance 


of the public way adjoining said apartment house. 
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3. At the time of the accident described hereinafter and at all 
times since then, the PLAINTIFFS have been in legal possession and 
occupancy of Apartment No. 3 of said apartment house. 
4. The aforementioned apartment house has at all times been 
adjacent to the public way noted :n paragraph 2 above and into which 
there had been installed in 1950 a water meter and appurtenances. 


5. The water meter and appurtenances have at all times belonged 


to the owners of the property adjoining the public way. 

6. On May 29, 1957 and for a substantial period of time prior 
thereto, the cover on the water meter pit was warped and incapable 
of fitting securely onto the frame on the water meter pit, thus constitut- 
ing a dangerous and hazardous condition. 

7, All defendants negligently permitted this dangerous and hazard- 
ous cover to remain on the water meter pit of the premises referred to 
above although all defendants had actual or constructive notice of said 
dangerous and hazardous condition. 

8. In permitting a dangerous and hazardous cover to remain 
upon the water meter pit, as described above, the defendants are 
responsible for continuing a nuisance, at the risk of life and limb to 
the lawful users of the public way. 

9. In permitting a dangerous and hazardous cover to remain upon 
the water meter pit, as described above, all defendants failed to exercise 
the degree of care necessary to secure the safety of lawful users of the 
public way, and MANAGERS, INC. and H. G. SMITHY CO. failed to exer~- 
cise the degree of care necessary to secure the safety of the tenants of 
the apartment house under their control and adjoining the public way. 

10. At the time of the accident described hereinafter, JOHN F. 
DOMMEL was legally using the public way referred to above. 

11. As a result of the negligence of all defendants and their con- 
tinuation of a nuisance, as described above, and as a result of the defend- 
ants’ failure to replace or effect the replacement of the dangerous and 
hazardous cover, JOHN F. DOMMEL, on or about 6:45 P.M., May 29, 
1957, stepped upon the cover which tilted sharply causing him to fall 


3 | 


into the manhole for a distance of 3 to 4 feet, landing heavily upon his 
arms and back. | 

12. Asa further result, JOHN F. DOMMEL sustained a severe 
and serious injury to his back with probable recurrence of a lumbar 
disc condition, contusions and sprain of the lumbosacral and pelvic 
regions of the spine, strain of the cervico-dorsal region of the spine, 
contusions and abrasions of both elbows and knees, contusion and sprain 
of the right thumb, and severe shock to his nervous system. 

13. As a still further result, JOHN F. DOMMEL has suffered and 
will continue to suffer much physical pain and mental anguish, has 
incurred and will continue to incur expenses for medical care and 
attention, and has suffered a loss of earnings and earning capacity. 

14. By virtue of a police report filed in the ordinary course of 
business on May 31, 1957, the District of Columbia and its appropriate 


officers and officials have received proper notice and details of the time, 


place and nature of the injury. 
WHEREFORE, JOHN F. DOMMEL demands judgment against the 

defendants individually and jointly in the amount of FORTY- FIVE THOU- 

SAND DOLLARS ($45,000.00) plus costs. | 


Count I 
1. REBA DOMMEL repeats paragraphs 1 coven 14 of Count I 
above. 


2. As a result of the aforesaid negligence and nuisance and the 
resultant injuries to her husband, REBA DOMMEL has been and will 
continue to be deprived of the full companionship, consortium and serv- 


ices of her husband, JOHN F. DOMMEL. | 

WHEREFORE, REBA DOMMEL demands judgment against the 
defendants individually and jointly in the amount of FIVE THOUSAND 
DOLLARS ($5,000.00). | 


ASHCRAFT and GEREL 
Attorneys for Plaintiffs 
410 Albee Building 
Washington 5, D. C. 
DI 7- 3136. | 
-3399 
By: /s/ Martin E. Gerel 


JURY TRIAL DEMANDED 


| Filed December 24, 1957] 
ANSWER OF DEFENDANT DISTRICT OF COLUMBIA 
Count I 
First Defense 

Count I of the complaint fails to state a claim against the defendant 

District of Columbia upon which relief can be granted. 
Second Defense 

1. This defendant admits that the amount claimed in paragraph 1 
of count I of the complaint is in excess of $3,000.00 

2. This defendant says that the allegations contained in the first 
five lines of paragraph 2 of count I of the complaint, down through and 
including the word "thereof", do not pertain to it and that it is not required 
to answer same. However, if answer be required, this defendant is with- 
out knowledge or information sufficient to form a belief as to the truth of 
the said allegations. This defendant denies the remaining allegations con- 
tained in said paragraph and says that its duty with respect to public space 
is that of using reasonable care to maintain the same ina reasonably safe 
condition for its intended purpose. 

3, 4. This defendant is without knowledge or information sufficient 
to form a belief as'to the truth of the allegations contained in paragraphs 
numbered 3 and 4 of count I of the complaint. 

5. This defendant admits the allegations contained in paragraph 
numbered 5 of count I of the complaint. 

6, 7, 8 and 9! This defendant denies each and every allegation per- 


taining to it in paragraphs 6 through 9 inclusive of count I of the complaint. 


10. This defendant says that the matter set forth in paragraph 10 


of Count I of the complaint is a conclusion of law and that it is not required 
to answer said paragraph. However, if answer be required, the same is 
denied. 

41. This defendant denies each and every allegation of negligence 
and of nuisance pertaining to it in paragraph numbered 11 of count I of 
the complaint and is without knowledge or information sufficient to form 


a belief as to the truth of the remaining allegations in said paragraph. 


| 
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12. This defendant says that paragraph numbered 12 of count I 

of the complaint contains mere conclusions of the pleader to which no 
answer is required. However, if answer be required, this defendant is 

without knowledge or information sufficient to form a belief as to the 


truth of said allegations. 
13. This defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations contained in paragraph 
numbered 13 of count I of the complaint. | 
14. This defendant admits that a police report concerning the 
male plaintiff's claimed injury was filed in the ordinary course of 
business, but says that the same is dated May 29, 1957., 
Further answering Count I of the complaint, this defendant denies 
all allegations therein not specifically admitted or otherwise answered. 
Count II 
First Defense | 
This defendant says that the court is without jurisHiction as to the 
female plaintiff Reba Dommel with respect to any claim against this 


defendant for failure of said plaintiff to comply with the mandatory 
requirement of Section 12-208, D.C. Code 1951. 


Second Defense 


The defendant District of Columbia says that the allegations con- 


tained in count II of the complaint fails to state a claim against it upon 
which relief can be granted. | 
Third Defense ! 

1. For its answers to incorporated paragraphs numbered 1 through 
14 of count II of the complaint, this defendant adopts respectively its 
answers to paragraphs numbered 1 through 14 of count I of said complaint. 

2. This defendant denies each and every allegation of negligence 
and nuisance pertaining to it in paragraph numbered 2 of count II of the 
complaint and is without knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations contained in said 


paragraph. 
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Further answering count II of the complaint, this defendant denies 
all allegations therein not specifically admitted or otherwise answered. 
ADDITIONAL DEFENSES APPLICABLE TO BOTH PLAINTIFFS 
First Additional Defense 
This defendant says that if the plaintiffs, or either of them, were 
injured or damaged as alleged in the complaint, said injury and damage 
resulted from the sole or contributory negligence of the male plaintiff. 
Second Additional Defense 
This defendant says that if plaintiffs, or either of them, were 
injured or damaged as alleged in the complaint, the same resulted from 
the joint negligence of the male plaintiff and the defendants Managers, 
Inc., a corporation, and H. G. Smithy Company, a corporation, or either 
or all of them. 
Third Additional Defense 
This defendant says that if plaintiffs, or either of them, were 


injured or damaged as alleged in the complaint, said injury and damage 


resulted from the male plaintiff's assumption of risk for such injury or 
damage. 
Fourth Additional Defense 
This defendant says that if plaintiffs, or either of them, were injured 

or damaged as alleged in the complaint, said injury and damage resulted 
from the sole or joint negligence of defendants Managers, Inc. and H. G. 
Smithy Company, a corporation, or either or both of them. 

/s/ CHESTER H. GRAY 

Corporation Counsel, D. C. 


/s/ GEORGE C, UPDEGRAFF 
Assistant Corporation Counsel, D. C. 


/s/ JOHN A. EARNEST 
Assistant Corporation Counsel, D. C. 


Attorneys for District of Columbia 
District Building 
Washington 4, D. C. 


| Certificate of Service | 


[ Filed January 7, 1958] z 


ANSWER OF H. G. SMITHY COMPANY 

First Defense 
The complaint fails to state a cause of action upon which relief 
may be granted. | 
Second Defense | 
The defendant, H. G. Smithy Co., admits to the jurisdiction of the 
Court, and admits that on the date alleged it was the rental manager of 


the property as alleged, and admits that the plaintiffs were in possession 


of an apartment in the said building, but has no knowledge of the water 
meter or the allegations pertaining thereto, inasmuch as it is located in 
the public space and denies that there was anything defective with the 
said water meter cover, or that a dangerous or hazardous condition 
existed, and denies that it had actual constructive notice and denies all 
allegations of negligence, as alleged, and has no knowledge of the incident 
complained of or of the injuries, damages, or expenses alleged, and there- 
fore denies same and denies all allegations not specifically admitted herein. 
Third Defense ! 
The incident complained of was occasioned by the sole or contri- 
butory negligence of the plaintiff, John F. Dommel, or ca negligence 
contributed thereto. 


Fourth Defense 


The incident complained of occurred on public space over which 


the District of Columbia exercised control for which this defendant 


cannot be held responsible. 
Fifth Defense | 

The H. G. Smithy Co. was a rental collection agent and had no duty 

to maintain the water meter cover. ! 
Sixth Defense | 

This defendant denies that it had any notice or knowledge, active 

or constructive, of the defective condition as alleged. 
GALIHER & STEWART) 


By: /s/ William H. Clarke 
Attorneys for H. G. Smithy Co. 


| Certificate of Service ] ee ere ae 


| Filed April 2, 1958] 
ANSWER IN BEHALF OF MANAGERS, INC. 
First Defense 
The complaint fails to state a cause of action upon which relief 
may be granted. 
Second Defense 
This defendant states that Managers, Inc., a corporation, is an 
improper party defendant because it has gone out of business and does 
not now exist. 
Third Defense 
This defendant admits that the apartment involved is within the 
jurisdiction of the Court and that on the date involved it was the owner 
of the premises as alleged and has no knowledge of the other allegations 
pertaining to the complaint, but rather alleges that H. G. Smithy Co. 
was its agent, and denies all the allegations of negligence, and the 
allegations pertaining to any defective water meter or dangerous or 
hazardous condition, and denies that it had actual or constructive notice 
of such condition, and has no knowledge of the injuries, damages or ex- 
penses alleged and therefore denies same, and denies all allegations not 
specifically admitted herein. 


Fourth Defense 


The incident complained of was occasioned by the sole or contri- 
butory negligence of the plaintiff, John F. Dommel, or his negligence 
contributed thereto. 

Fifth Defense 

The incident complained of occurred on public space over which 
the District of Columbia exercised control and for which this defendant 
cannot be held responsible by this plaintiff. 

Sixth Defense 
This defendant had no duty to maintain the area surrounding, or 


the water meter cover itself. 
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Seventh Defense 
This defendant had no notice or knowledge, active or constructive, 
of any defective condition as alleged. 
GALIHER & STEWART 
By: /s/ William H. Clarke 
* * * * * *x* | * * 


[ Certificate of Service] 


| 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * | * 
Washington, D.C. 
Thursday, January 21, 1960 
The above-entitled matter came on for trial at 10:30 a.m. before the 
HONORABLE JOSEPH R. JACKSON, Judge, and a jury. | 
* * * * 

MR. JOHN F. DOMMEL, 
the plaintiff, was called as a witness in his own behalf and, having been 
first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION : 


BY MR. GEREL: 


* * * * | ae 


* 


Q. Mr. Dommel, do you recall May 27, or May 29, 1957? A. Yes, 
Ido, sir. | 

Q. Where were you approximately at 6:00 o'clock that evening ? 

A. Iwas in our apartment where we lived at 4002 D Street, Southeast. 


* * * * * 

Q. Judge Jackson indicated he doesn't yet have in mind where your 
car is normally parked. Could youtell us. A. Yes, sir, that evening it 

was parked directly in front. I don't know whether that would be 
directly in front of the apartment. According to the address of 4002, I 
was parked right in front of that, sir, on D Street, Southeast. 

Q. Were you parked in front of the apartment house? A. That 
is right, sir. | 
* * * * ir 

| 
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Q. Mr. Dommel, what happened that evening as you went to your 
taxicab? A. AsI left the sidewalk I approached the cab, and as I did, 
I remember walking out and I felt something underneath gave way and I 
remember falling. 

Q. What was it that gave way? Do youknow? A. It wasa 
manhole cover that evidently I walked across, and when I did I remember 
I could tell that what I stepped on was giving away, and when I went to 
walk forward I fell and I fell into this hole. 

x *x * * 

Q. What was the weather like that day, Mr. Dommel? Do you 
recall? A. To the best of my knowledge, it was clear. It was 
clear that evening. 

Q. Were yourunning? A. No, sir, I was walking. 

Q. Mr. Dommel, do you remember Seeing the manhole cover at 
any time during or immediately after your fall? A. Did you say dur- 
ing or after I had fallen? 

Q. During or after your fall, do you remember seeing the man- 

hole cover? A. After I fell I remember seeing it. 

Q. Where was the cover then? A. The cover was between half 
way on the manhole and half way off. It may have been a little more so 
off than on; on half way. 


* 
11 Friday, January 22, 1960 
10:00 a.m. 


* 


CROSS EXAMINATION 
BY MR. CLARKE: 
* . * * * 
Q. Mr. Dommel, when you went out to get in your car and you 
stepped on this manhole cover -- and you have indicated that the cover 
flipped; is that right? Am I using the right word? A. Well, it 


appeared to me that it flipped. Iam not quite certain whether flipped -- 


10a 


I do know that I knew something gave way on me, and attr I noticed that 


is what it was; yes, sir. 


* * * | 


* 
12 Q. Where was the top of the manhole, or the cover, was it still 
in place? A. After I had fallen? | 

Q. Yes. A. The manhole cover, say, for example, that this 
here is it where the manhole cover lid sits on, and I, after I had fallen, 
I noticed the lid. So part of the lid was still sitting over! the hole. I 
am not quite sure. I think maybe more. I know more was off of the 
hole than was on the hole. That is the best way I can describe it. 

* * * * 

EXTRACTS FROM OFFICIAL TRANSCRIPT OF PROCEEDINGS 

Friday, January 22, 1960 
* * * 
CROSS EXAMINATION | 
BY MR. CLARKE: 

* * * * 

Q. Now, getting back to your duties as resident manager, ifa 
tenant had a complaint about the apartment or anything around it they 
would come and tell you, wouldn't they? A. More than likely, yes, 
Sir. | 

Q. And what would you do? A. Well, if it was the -- If it was 
trash that had to be cleaned up around the apartment house, or if it was 
broken glass I would pick it up; or if they asked me to put a washer in 
their spigots I would replace them if possible. If not, I would have to 


call Mr. Pettis' office to have a plumber come out or what not. 
Q. Mr. Pettis was the manager of that property at Smithy, 
wasn't he? A. To the best of my knoledge, yes. 


Q. Is this Mr. Pettis seated by me here (indicating)? A. Yes. 
| 
* * * | ox * 


| 
Q. And I assume, in walking around the apartment, the building, 


and occupying the position of resident manager, that if you saw anything 
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wrong you would tell the rental agent or the owner, would you not? 
A. Yes, I would, sir. 

Q. And you lived there from what date to what date? A. '56, 
1956. I moved in and I am pretty sure we lived there -- we moved from 
there in '58, if Iam not mistaken; March of '58. 

Q. For what period of time were you the resident manager of that 
apartment? A. I was resident manager from the time I moved in, 
1956, to March or April of 1957, if I am not mistaken, to the best of my 
knowledge. 

Q. And how did it happen that that employment as resident 
manager was terminated? A. Well, asI told Mr. Pettis, I felt that 
I wasn't getting -- Should I say -- a square deal on it and, of course, 
at that time I was behind on my rent also. 

* * * * 

Q. Well, on the date of your fall, May 27th, 1957, or May 29, 
1957, you weren't the resident manager, were you? A. No, sir, I 
was not. 

Q. When did you cease being the resident manager? 

THE COURT: How long before that date? 

THE WITNESS: To the best of my knowledge, it was either March 
or April of '57. 

BY MR. CLARKE: 

Q. Could it be it was about April 10th or 17th? A. It is possible. 

Q. So on April 10th or 17th, somewhere around that time, you 
were no longer the resident manager, were you? A. No, sir, I was 
not. 

* * * * 

10 Q. Now, as the resident manager in the apartment in 1956 and up 
to April of 1957, did anyone ever complain to you about a water meter 
cover out in front of the apartment building? A. From what date, sir? 


Q. From the time you moved into the building as resident manager 


to the time you ceased being a resident manager. A. No, sir, they 
did not. 
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Q. And did you ever go out and look at the water meter before the 
accident? A. No, sir, I did not. | 

Q. As a matter of fact, Mr. Dommel, did you know that the apart- 
ment had any responsibility for that water meter? A, No, sir, I did 


* * * * 

Q. Did anyone ever complain to you about this manhole cover that 
you claimed you fell in? A. No, sir, nor has anyone ever brought it 
to my attention. | 

Q. And after you became a tenant in the building and sometime in 
April 1957 -- I am trying to distinguish between your tenancy and when 
you were resident manager -- did you ever report to anyone about a man- 
hole cover out in front of the apartment that was defective? A. Ihave 
never -- did you say after? Would you repeat that? | 

Q. After April and up until the time you fell did you ever report to 
anyone that this was a defective manhole cover there? A. No, sir, I 
never knew that was a defective manhole cover there. | 

Q. And while you were on the premises as resident manager, you 
were the representative of the owner and the rental collections agents, 


weren't you? A. I was resident manager of the apartment. 

Q. And weren't you the representative for the Smithy Company and 
the Managers Company during that time? A. Well, I don't know 
whether you would call me a representative or not. I was resident 
manager of the apartment. 

Q. You would manage it? A. I would manage it, 

Q. You would take complaints? A. I would take complaints. 

Q. You would pass the complaints on, would you not? A. Ibeg 
your pardon. 

Q. Would you pass the complaints on to Smithy Company? 

A. Yes, I would, sir. : 

Q. And in walking around the premises doing your other jobs, if 
you would see anything wrong you would either fix it or tel them about 
it, wouldn't you? A. That is right; yes, sir. 
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Q. And during that time you neither made any complaint nor 
received any complaint about the manhole cover, did you? A. No, 
sir, I never had any complaints whatsoever about the manhole cover. 

Q. Had you ever walked on the manhole cover before the day you 
fell in it? A. | More than likely probably, yes, sir. 

Q. And to the best of your knowledge it was just like walking on 


anything else, wasn't it? A. Yes, it was, evidently. 

Q. When had been the last time you had walked on this manhole 
cover before your fall? A. I could not answer that, sir. I don't 
know, {ruthfully. 


* * 
Q. Was the manhole cover to the rear of your car, to the front of 


your car, or alongside of your car? A. It was between the side and 
front of the car.: I am not quite sure it was in the middle of the car or 
not. 

Q. Thank you, sir. Was it your intention then to walk around the 
front of your car to get in your car? A. Yes, sir, I always walk around 
the front of the car to get in the driver's side. 

Q. Do you always walk around the front of your car to get in or out 
of your car? A, I would say the majority of times. I guess there have 

18 been times I walked in back if a car was up against my bumper in 
front. 

Q. But that is a general habit of yours to walk around your car to 
get in or out of your car? A. WhenI get in my car it isa rule. 

Q. How about when you get out of your car? A. Well, possiblyI 
do both on both occasions. 

Q. If you possibly do both then when you got out of your car when 
you parked it there you possibly walked over the same manhole cover, 
didn't you? A. More than likely. 


* * 


Monday, January 25, 1960 
10:00 a.m. | 


* * | 
| 


CROSS EXAMINATION | 
BY MR. EARNEST: | 
| 


* * * | * 
14 Q. All right now, as you proceeded toward the manhole which foot 
did you step on to the manhole cover with? A, Iam nbt quite sure 
| 


which foot. 
Q. Did you step on it with either foot? A. With either foot? 
Q. Yes. A. Yes, sir, I did. 


Q. At the time you did that were you walking ina normal fashion? 
A. I was walking normally, yes. | 


Q. You weren't running? A. Oh, no, I wasn't running. 


Q. You were looking in front of you? A, I hope so. 
| 
Q. Not whether you hope so. Do you remember whether you were 
or not? A. Well, I evidently was looking in front of me. 


Q. But I believe you testified you did not see the manhole before 
Stepping on to it; is that true? A. No, I did not see the manhole be- 
fore stepping on it. | 


Q. Regardless of whether it was your left or right foot that you 
stepped on to the manhole cover with, tell us what happened at that point? 
A. Well -- well, I -- whichever foot touched the manhole at first, I knew 
I felt myself going down towards the ground. 


Q. Immediately? A. I don't know. It happened $0 fast, sir, it is 
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hard for me to describe. It happened very fast. 
Q. It felt like the ground was falling out from beneath you, didn't 
it? A. It felt like something was giving away. 


* * * * * 


Q. Answer my question. You took a step on to the manhole cover; 
right, sir? A. Yes, sir, I did. 
17 Q. And immediately there was a sensation of giving way beneath 


you; right, sir? A. Yes, sir. 

Q. I still want to know how you got this other foot up there so that 
the both of them can get down into the frame that you said they did get 
down into? A. The only way I can describe that, sir, is when one of 
my feet, right or left, touched that manhole cover, when it began to lift, 
or whatever happened, naturally, with my other leg being back here I 
would have to move it forward. I couldn't move it backwards anywhere. 
That is the only thing I can -- 


* * * * 


CHARLES M. PETERSON 
* * * 
DIRECT EXAMINATION 
BY MR. GEREL: 
Q. Would you please state your full name, Mr. Peterson? 
A. Charles M. Peterson. 
Q. Mr. Peterson, where do you reside? A. I reside in the 
District of Columbia. 
Q. What is the nature of your employment? A. I am an employee 
of the Revenue Branch, Water Registrar's Office, District Government. 
20 Q. What are the functions, if you know, of that branch? A. Well, 
we are accountable for reading the water meters and the revenue derived 
therefrom in the District. 
Q. Do you have a title associated with your position? A. Yes, 
sir, lam Assistant Water Registrar. 
Q. Assistant Water Registrar? A. Yes, sir. 
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Q. Mr. Peterson, what are the records of the Water Registrar's 
Office over which you would have some jurisdiction and control? What 
kind of records are kept there? A. Reading records, arcoumting 
records, correspondence records. 
Q. Would those records include the life history, s0 to speak, of 


* * * * | * 


Q. Shall I repeat the question, sir? A. We have those records 


a water meter? A. They would. 


insofar as our office is required to maintain them. 
Q. When a water neter is installed, somewhere in the ordinary 
course of business, a card is made and anentry? A. That is right, sir. 
Q. And then, if that water meter is read, an entry is made? 
A. That is right. | 
Q. Indicating the date? A. That is right. | 
Q. Who made the reading? A. That is right, sir. 
Q. And what was found? A. That is right, sir. _ 
Q. This is done, is it not, Mr. Peterson, asa ae of business 
practice? <A. Yes. | 
Q. Who actually reads the meters, Mr. Peterson? A. We have 
employees who are called water meter readers. Water meter readers, 
whose job it is, to read water meters. 
Q. Yes, and are these people particularly qualified or trained for 
that function, or can anybody do it? A. We hire them with certain 
22 basic requirements, they are trained in the fine points of reading 
a water meter after they come to work for us. | 


* * * * 


Q. Where are the water meters located? A. Either inside of a 
premises or located outside. | 
Q. When they are located outside, sir, where physically would you 
locate them ? 
THE COURT: If you know. 
THE WITNESS: Well, generally they are located in public space. 
Generally they are located at the curb. 


THE COURT: Would that be above the main? 
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THE WITNESS: Yes, sir, on the outside of the water main. 
BY MR. GEREL: 
Q. And would they be above ground or under ground? A. They 
would be underground ina pit. Ina pit housing. 
Q. Water meter pit? A. Generally terra- cotta pit housing. 
Q. On top of the pit there would be a cover, would there not? 
A. That is right. 
* * * * *x 
Q. Mr. Peterson, in order for the reader to get to the water meter 
he would be required to remove the cover, would he not? A. That is 


right. 


Q. Do you know, Mr. Peterson, whether it is the function of the 


24 water meter reader in addition to reading the meter also to report 
any defect regarding the cover? A. That is his responsibility. 

Q. Part of his job? A. That is right, sir. 

Q. And when that is done, when a defect is reported, what then 
occurs in the records of your branch? Is anentry made? A. The 
meter reader would make an entry on his, on the reading slip, that he 
taken in the field. That entry then in turn would be analyzed in the office 
and appropriate action would be taken. 

Q. And is all this done in the ordinary course of business? 

A. Yes, sir. 

Q. Now, I think you indicate, Mr. Peterson, that there is a card 
for each water meter; is that right? A. There is a ticket. 

Q. Aticket? A. Meter reading ticket. 

Q. And on that ticket are the reports what the reader finds in the 
way of a change in water consumption? A. That is right, sir. 

. Would that ticket also contain any reference to a defect? 
. Yes, sir. 
From the cover, the rim, the pit, or any phase of that water 
A. Yes, sir. 
. What is the practice of your branch if such a defect were 
called to its attention? A. Well, if the defect was found ix a District 
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of Columbia owned meter we would simply replace the meter or replace 
the . >ver. If it were a privately owned installation we would notify the 
owner to take corrective action. 

Q. Referring you, Mr. Peterson, directly to the water meter and 
pit, the rim of the cover in front of 4002 D Street, Southeast, who owns 
that water meter, that rim and that cover; do you know? | A. It is 


privately owned. | 
* * * * | ok 


34 Q. Do you know whether there had been any readings of particular 
meter number 4002 D Street, Southeast, at any time after’ its installation? 
A. Yes, sir. | 

Q. Do you have a ticket with you which would reveal the dates? 
A. Yes, sir. 


* * * * ial 


Q. Is this the ticket? A. Well, from the installation of the meter 
I would have to have two tickets. 
Q. This dates back to the original installation? A, That is right. 
Q. And this is a continuation? A. That is up to the current 
reading. 


* * * * ix 


THE DEPUTY CLERK: This will be Plaintiff's Exhibit lla and 


11b for Identiciation. 


(The documents referred to were 
marked Plaintiff's Exhibit 11a and 
11b for Identification.) | 


* * * * * 
36 THE COURT: All right. Do they show anything pas the amount 
of water that has gone through the meter? | 
THE WITNESS: These tickets would show if the = in the field 
found any unusual conditions. 
THE COURT: Were any unusual conditions found on those ? 


THE WITNESS: That is right, sir. 
* * * 
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37 MR. GEREL:: Would you tell us, Mr. Peterson, what you have in 
your record regarding 1953? 


* * * * 


A. Meter pit broken, hole in tree space by meter pit. 
* * *x * 
BY MR. GEREL: 

Q. Mr. Peterson, the defects, if any, which are noted by the 
reader of the water, meter, would those apply to defects of the cover, 
the rim and the meter? A. Well, a meter reader is required to report 
all the defects that he had seen. 

THE COURT: That would be the condition of the meter, cover, 
the pit and everything else, wouldn't it? 

THE WITNESS: Yes, sir. 

* * * * * 
44 Q. Mr. Peterson, would you be good enough to read the entry 
under date of May 31, 1957? 
THE COURT: That is two days subsequent. 
THE WITNESS: "Found old type 18 inch frame and cover here. 


Cover on frame **rped causing same to tilt when walked on. Recommend 


45 approved type 18 inch frame and cover be installed. R. Foley." 
BY MR. GEREL: 
Q. Who is Mr. Foley? 
THE COURT: He was a meter reader, wasn't he? 
THE WITNESS: No, sir, he is an employee of the meter branch, 


a mechanic. 
BY MR. GEREL: 

Q. And what is his responsibility in the meter branch? A. I 
couldn't tell you completely, sir. 

Q. Tell us what you do know about Mr. Foley's responsibilities. 

MR. EARNEST: I object to this witness testifying. Mr. Foley is 
an employee of a different department. 

THE COURT: Maybe he cannot. I don't know. 

MR. EARNEST: Well, Mr. Gerel has Mr. Foley under subpoena in 
this case. 
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THE COURT: What? 
MR. EARNEST: Mr. Gerel has Mr. Foley under subpoena in this 
| 


case, 
| 

THE COURT: I will sustain your objection if you have Mr. Foley 
under subpoena. 

BY MR. GEREL: 


Q. Mr. Peterson, who wrote this entry, is that Mr. Foley's signa- 


ture? A. No, that is not Mr. Foley's signature. This is recorded from 
46 a work order received from the meter branch, the recommendation 
order received from the meter branch. It is posted by one of our clerks 


in the office. | 
Q. This is your entry into your permanent record? A. That is 
right. | 

Q. "Found old type 18 inch frame and cover here. ‘Cover on frame 
warped causing same to tilt when walked on. Recommend approved type 
18 inch frame and cover be installed. R. Foley." Mr. Peterson, do you 
know what an approved type 18 inch frame and cover would be? A. At 
that time an approved type would be a two piece frame and cover. 


Q. Two piece? A. Two piece. 
* * * *x 


Fr 
THE COURT: Will you please tell us what is a two piece cover ? 
THE WITNESS: It has an outer ring and an inner ring, so that you 
47 can lift the smaller lid; and it has an outer ring; that is the cur- 
rently approved type cover. | 
THE COURT: In other words, it has a smaller aperture? 


THE WITNESS: Yes. 
* * * 
BY MR. GEREL: | 
Q. Mr. Peterson, yesterday at approximately closing time we 
were discussing the ticket, as you described it, for the water meter at 
4002 D Street, Southeast. You had read to us the report made on it as 
a result of Inspector Foley's examination of that meter, rim, and cover. 


I believe we identified the photostat copy and I was reading from more 
| 
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or less the original. Mr. Peterson, the cover that was installed to go 
with the water meter at first, that is when the unit went in for the first 
time, do you have the date when that was done? A. The original instal- 
lation was between April 11, 1950, and July 3, 1950. 
Q. And the cover that was installed at that time was a properly 


authorized cover, was it not? A. That is right, sir. 
* * * * 


BY MR. GEREL: 
Q. Would you then, sir, please tell us what you understand these 


documents to be? 

THE COURT: What documents? 

MR. GEREL: Documents which have been identified, Your Honor. 

THE COURT: |All right, get the identification number in the record. 

MR. GEREL: Number 12. 

* * 
BY MR. GEREL: 

Q. Let me ask this, Mr. Peterson, does this not show that a change 

in the water meter pit cover was imposed by the District of Columbia as 
57 of that date? A. Yes, sir. 

Q. And is not the new cover proposed and required by that 
regulation the G803-4A for 18 inch meter pits, isn't that so? A. Yes, 
Sir. 

Q. That requirement was made, instituted, July 6, 1950, and the 
registered plumbers notified of that in September that same year? 

A. That is right. 

MR. CLARKE: May I ask that all that be stricken, Your Honor? 
The testimony is that this meter was placed in there between April 11 
and July, 1950, and the regulations come afterwards. It has no effect 
whatsoever on this case. 

THE COURT: As I understand it, it doesn't. That did not require 
all the owners of these meter housings to take off the lid and get on the 
new ones, is that correct? 

MR. GEREL: That is right. 
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MR. CLARKE: Therefore, that has no place in this trial. 
MR. GEREL: May I be permitted to develop this ‘course of investi- 
gation for another five minutes? 


THE COURT: You may. AsI see it, those water|sewers which had 
the lid that was up to the requirement at the time it was put in were not 
ordered to take them off and the new ones put in, but the plumbers were 

58 notified thereafter when lids were put on they must conform to this 
amendment. 

MR. GEREL: That is right, Your Honor. Any change in the cover 
thereafter would so require. 

MR. EARNEST: That is not so. It requires that any new installa- 
tion following date of that regulation. 

THE COURT: Isn't that exactly what I said? 

MR. EARNEST: That is what you said, but that is not what counsel 
said. ; | 

THE COURT: I thought he said yes, he agreed with me. Isn't that 
so? Let me see that regulation. The owners of this property weren't 
in violation of that regulation when they continued to maintain that lid. 

MR. GEREL: They were not, Your Honor. 

* * * * 
BY MR. GEREL: 

Q. Now, Mr. Peterson, in the course of reading of' the meters, 
had at any time prior to 1957 a defect been noted in the meter, rim or 
cover? A. Yes, sir. 

Q. When was that, sir? A. In 1953. 

Q. And what do your records show in connection with that ? 

* * * * * 

Q. A defect noted in 1953 -- | 

MR. CLARKE: May I object to that as a defect noted in 1953 hav- 
ing no effect as to the accident which happened in 1957 unless he can 
show the defect still existed? 


THE COURT: He will have to show that or it is going to be stricken. 
* * * * 
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A. An inspector reported the street meter pit was broken. 

THE COURT: What part of the meter pit was broken? The pit is 

not the cover. 

THE WITNESS: No, sir, the meter pit was broken, "hole in tree 
space by a meter pit.” 

BY MR. GEREL: 

Q. This is as of what date, sir? A. Originally December 9, 1952. 

Q. December 9, 1952? A. That is right. 

Q. What steps were taken to correct that? A. The owner of the 
property was notified to take corrective action, make the necessary re- 
pairs. 

* * * * * 

MR. CLARKE: I would object to letters that went back and forth 
in 1952 that have to do with the meter pit. We are now concerned with 
the manhole cover. 

THE COURT: That is just exactly what I asked the witness. The 
meter pit, I said, is not the manhole cover. There is nothing in there to 
show this was the manhole cover thus far? 

THE WITNESS: No, sir, this is the pit, not the cover. 

THE COURT: I will sustain your objection. 

MR. CLARKE: May all the testimony be stricken? 

THE COURT: All of the testimony concerning may be stricken 
and the jury is instructed to pay no attention to it. 

* * * * 
BY MR. GEREL: 

Q. Mr. Peterson, will you identify this letter by indicating the 

date? 


THE COURT: Have we got it marked for identification? 
MR. GEREL: Not yet, Your Honor. 
THE WITNESS: It is dated May 12, 1953, and it was sent to Max 
and Gene Sandler. 
BY MR. GEREL: 
Q. According to your records, who were Max and Gene Sandler ? 
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A. They were the owners of the property. 
Q. At that time? A. At that time. 
* * * * ; Ox 
67 Q. Thank you, sir. Mr. Peterson, do your records indicate whether 
repairs or replacement occurred? | 
68 THE COURT: Was anything done in response to that letter? 
THE WITNESS: Yes, Sir, it was. | 
THE COURT: All right. What was it? 
THE WITNESS: The condition was corrected. 
BY MR. GEREL: | 
Q. What way? A. I couldn't answer that. | 
THE COURT: It must have been repaired to your satisfaction, 


according to the report of your inspector, or it wouldn't have been 


passed, would it? 


| 

THE WITNESS: That is right, sir. | 
* * * * 

| 


BY MR. GEREL: 
Q. Do the records indicate that it was repaired, sir? A. The '53 
Situation was marked: "Condition okay. Man sent in field and he was 
asked is meter pit housing and cover okay, man certifies okay now, May 
24, 1953." | 


| 
* * | ok 


BY MR. GEREL: 

Q. After 1953, Mr. Peterson -- Let's limit ourselves to 1956 
and '57. Your records indicate when the meter was read, do they not? 
A. Yes, sir. 

Q. And would you read for us the several dates in 1956 and in '57 
prior to May 29 when the meter was read? 

THE COURT: Didn't you Say it was read quarterly ? 

THE WITNESS: Yes, sir. | 

THE COURT: All right. 

THE WITNESS: April 12, 1956, June 29th, 1956, October Sth, 1956, 
January 3rd, 1957, April 12, 1957, and April 19th, 1957. 
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BY MR. GEREL: 
Q. In April of 1957 the meter was read twice? A. That is right. 
73 Q. By one of the regular readers of the water branch? A. It 
was read once by one of the regular water meter readers. 


Q. Which date? A. April 12th, 1957. 

Q. Who read it on the 19th, sir. A. One of our inspectors read 
it on the 19th. 

Q. Can you tell us what the purpose was for the inspector going 
out on the 19th? A. Yes, sir, the reading on April 12 developed by the 
computer indicated that the consumption was a little abnormally high, 
and as a matter of office routine we send what we call a pre-billing 
inspector out to check the meter to verify the meter readings. 

Q. You indicated yesterday that the readers of the water depart- 
ment are expected to report any defects of the meter and its appurtenances, 
including its frame and cover? A. Yes, sir. 

Q. Would the inspector be required to do the same? A. Yes, sir. 

Q. Do your records indicate whether any defect was noted on April 
12 or April 19th? A. The records show no defect as being noted. 

Q. Your records are based on the reports made by the readers 

74 to their own office and in turn that is placed on your ticket? 
A. That is right. 
* * * * 
CROSS EXAMINATION 
BY MR. CLARKE: 

Q. Mr. Peterson, I think you said you are connected with revenue 
branch of the department? A. Revenue Branch, Department of Sanitary 
Engineering. 

Q. The Revenue Branch gets in money, does it not? <A. That is 
right. 

Q. You make money on selling water, don't you? A. That is right. 

Q. So this is a profitable function for the District of Columbia, is 
it not? A. I would say so. 
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Q. And the reason you put meters is to make sure that you charge 
people for the amount of water they consume? A. Yes, sir. 


Q. The more water they consume the more no they pay, isn't 


that right? A. Yes, sir. 
* * * * 


* 


80 Q. That is right. So that in 1950 when this apartment was built 
the Government didn't say you have to use this type of water cover top 
or that type, did they? A. They had to usea type that was approved 


at that time. 


Q. At that time. And, do your records show that in 1950 when 
this water meter pit and the meter and the cover were placed there, 


that it was approved? A. Yes, sir. | 


* * * * 


* 


Q. Idon't mean to ask you about things you don't have with you. 
Do your records show that in 1953 when you found something wrong in 


the pit and the cover was loose, that repairs were made? A. Yes, sir. 


* * * * 


* 


82 Q. Every three months thereafter when the meter was read, was 


the same pit housing and cover inspected? A. Yes, sir. 


Q. And was it approved on each one of those inspections up to the 
time of this fall, which is May, 1957? A. There is no|disapproval, there 


is no indication there was anything wrong. 


Q. In other words, your records are devoid of any inspection data? 


A. The records do not show any comment that the meter or the housing 
were defective. 

Q. What does that mean to you, if the records don't show any 
comment? A. It means to me that the meter reader who inspected 


the site and read the meter made his formal examination and found no 


condition which would have warranted any report to the office. 


Q. If there was something wrong with it there would be a comment 
though, wouldn't it? A. I would say he would have reported his findings. 
83 Q. But as long as it is all right he need not make any findings; is 


that right? A. That is right. 
* * 
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Q. Mr. Foley is still employed with the District? A. Yes, sir, 
he is. 
Q. To your knowledge, he is under subpoena to be here? A. Yes, 


* * * 


CROSS EXAMINATION 
BY MR. EARNEST: 

Q. Just one or two questions, Mr. Peterson. You testified that 
those people employed by the District to read meters do get some 
training? A. Yes, sir. 

Q. Will you give us a little bit of background on that, if you can? 
Tell us what you do with respect to meter readers. A. To my knowledge, 
a new man is employed and he goes out with a trained meter reader for 
at least three weeks each time he goes out and he is instructed by the 


trained man in not only how to read the meter but he should look for, 


how should he record the meter statement in the book, and any 
other coding that might be necessary. He is also shown how to remove 
the cover and how to replace it and is told, after the cover has been 
replaced, that he is to step on it to make certain that it is secure. He 
walks on it and goes off. 

* * * * 
REDIRECT EXAMINATION 
BY MR. GEREL: 
* * * * * 

Q. Mr. Peterson, also in your discussion with Mr. Clarke, 
representing Managers, Incorporated, and H. G. Smithy Company, you 
touched on what the inspector would be required to do if he found a de- 
fect and the significance of the absence of such notice in your records. 
I think the words used were: "Would the inspector report a defect ?" 
Isn't that correct?! A. As I recall, I said that he would. 

THE COURT: Is he required to do it? 

THE WITNESS: Yes, sir, he is required to do it. 


25 
BY MR. GEREL: 


Q. Then he not only would but should, isn't that $0? A. That is 


right, 


are these water meter covers made, do you know? 
* * * * 


* 


Q. One last question, Mr. Peterson. If you know, of what material 


A. I would say cast iron. 
* * * 
HELEN GEMMEL 
* * x* 
DIRECT EXAMINATION | 
BY MR. GEREL: 
Q. Mrs. Gemmel, please state your full name. A. 


Helen Gemmel. 


Q. Where do you reside? A. 2515 Southern Avenue, Southeast. 


Q. Was there a time when you resided on D Street, 
A. Yes, sir. 


Q. At what address? A. 4002D Street, Southeast. 
Q. At that time do you recall whether or not Mr. and Mrs. Dommel 
resided there also? A. Yes, sir, they did. They lived jin the apartment 
beneath me. | 


Southeast ? 


Q. Mrs. Gemmel, do you know whether or not at the time you 


resided at that address there was a manhole and manhole 
| 


of those premises? A. Yes, sir, there was. | 


cover in front 


Q. Do you recall, to your knowledge, was there anything unusual 


about that manhole and cover? 
| 
* * * * | 


THE WITNESS: Yes, sir, there was a manhole cove 
it seemed to be loose. I had an experience -- 


* * * * 


BY MR. GEREL: 


* 


r out there and 


* 


Q. This unusual event, Mrs. Gemmel, can you place it for us in 
| 
time? A. Well, as near as I can figure, it was in the Winter. It was 


about October of '56. | 
Q. October of 1956? A. Yes, sir. | 
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Q. What was the incident? A. I was pregnant at the time and 
my husband and I just returned from the store and I got out of the car 
and I put my left foot out and I put it on the manhole cover and held on 

91 to the door ofthe car to get out of the car because I was so big, 
and when I put my weight on it it tilted up. Right away I grabbed the door 
and got back. 

Q. What tilted up? A. The manhole cover tilted. 

Q. In October of 1956? A. Yes, sir. 

Q. Were there any other incidents that you recall in connection 
with that manhole and cover? <A. Well, I can't say the definite dates, 
but I do know I have crossed it and it made a rattle noise like it was 
jarring. 

Q. And did this occur before or after the incident of October '56? 
A. That was before. 

Q. Before? A. Yes, sir. 

MR. GEREL: No further questions. 

THE COURT: Cross-examine. 

CROSS-EXAMINATION 
BY MR. CLARKE: 
Q. Mrs. Gemmel, who did you tell about the cover tilting? 


A. Inever told anyone. 
* * 


Washington, D. C. 
January 21-27, 1960 


The above-entitled matter came on for trial at 10:30 a.m., 
Thursday, January 21, 1960, before THE HONORABLE JOSEPH R. 
JACKSON, Judge, and a jury. 

* * * 


TERRY DAVIS 


* 
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DIRECT EXAMINATION 
BY MR. GEREL: 
Q. Terry, what is your full name? A. Terry Agnes Davis. 
Q. Where do you live? A. 4001 D Street, Southeast. 
Q. How long have you lived there, Terry? A. Four years this 


summer. 
* * * * * 

Q. Terry, do you remember a couple of years ago something 

happened to Connie's daddy? A. Yes. | 

Q. What was it? A. He fell in the manhole. 

Q. What were you doing at that time? A. Well, Connie and a 


couple of other people and I were playing hit bag. 


6 Q. Where were you playing? A. Across the street in the alley. 
@. Do you live across the street? A. Yes, | 
Q. Is the alley near your house? A. Yes. | 
Q. And how did you find out that Connie's daddy fell in the manhole? 
A. Idon't remember. I think he yelled or something, but anyway we all 
ran across the street. | 
Q. What did you find when you got there? A. We saw him in the 
hole. | 


| 
Q. How much of him was in the hole, Terry? A.| I think just 
about all of him. 


* * * * 


CROSS EXAMINATION 
BY MR. CLARKE: 
* * * * 
Q. Terry, this manhole that he fell in, had you ever played with it? 
Q. No. 
Q. Have you ever seen anyone else playing with it? A. Idon't 
think so. 
Q. Did you ever play on that side of the street near the manhole 
cover? A. Yes. | 


| 
Q. Did you ever play around it? A. We have run over there and 


played tag sometimes. 
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Q. When you would run over it you didn't notice anything wrong 
with it, did you? A. No. 

Q. Did you ever hear any of the other kids -- Did you ever see 
any of the other kids running over it? A. Yes. 

Q. They never complained of it, did they? A. No. 

* * * * * 
Wednesday, January 27, 1960 

THE COURT: Ladies and gentlemen of the jury, you will be 
excused, with the usual admonition of the Court, for a short time. Retire 
to the jury room. 

(Whereupon, the jury retired to the jury room.) 

MR. CLARKE: Your Honor, I make a motion for a directed finding 
on behalf of my two clients, H. G. Smithy Company and Managers, 
Incorporated. 

My first ground for this -- and I have several -- is that the plaintiff 
has failed to show that there was any notice given to Managers or H. G. 
Smithy Company as to any defective condition. 

My second ground is that he has failed to show that we had any 
control over the area where the accident happened. As a matter of fact, 
it has been described by their witnesses and by Mr. -- well, the man 
from the Water Department, who testified that it was on tree space or 
public space, so there would be no control or no notice. They did show, 
however, that the District of Columbia inspects these things and, there- 
fore, and they failed to show that there was any duty on my defendants to 
inspect them, but rather, in their case-in-chief, they showed this inspec- 

tion by the District every three months. 

My third contention is that there was no negligence shown on behalf 
of Managers, Incorporated, or H. G. Smithy Company. 

Now, going to the law on the case, which is in my memorandum, the 
only duty as imposed by Congress -- those are the people who regulate the 


laws here -- is the duty of the manager to erect and maintain meters. 


Now, the Commissioners have the duty to supply people with water. 
THE COURT: What do you mean by the managers, Smithy? 
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MR. CLARKE: Both of them. | 
THE COURT: I thought you were talking about resident manager 
or what ? 
MR. CLARKE: No, it just happens that Mr. Dommell was a resident 
manager up to a month before this and any notice to us would come through 
him, and he says there was no notice, which strengthens our case on the 
doctrine of notice. But Congress said all those people should be supplied 
water in the District and they gave that obligation of supplying that water 
to the Commissioners, to hold title to the streets and alleys to supply this 
water and maintain this water supply. | 
Then they said that people who use large quantities of water that the 
rate that they are going to be charged shall be determined by meters which 
shall be erected and maintained at the expense of the consumer. Only the 
meter is erected and maintained at the expense of the consumer. Only the 
meter. They didn't come out and say "and you shall dig a pit and you 
shall put a manhole cover and we will deed that ground to the owner of the 
property that owns the adjoining property," they didn't say anything of that 


kind. All they said is that we will have to pay for erection and maintenance 


of the meter. | 
Now, by virtue of saying that, they do not give us control over the 
manhole cover. They do not give us ownership of the ground over it. 

It is public space. We have no duty with respect to that, and there has 
been no duty shown. 
Now, the only thing that has been, and I assume you take judicial 

notice of the D. C. Code and regulations. The only thing that has been 
touched on is a regulation which goes beyond the scope of the Congressional 
Act, and in the regulation they say that we are required to keep the meters 
and appurtenances in repair. | 
Well, in so far as it applies to meters, keep them in repair, they 
are just being a poll parrot as to what Congress has already said, but 
then they slip a word in, appurtenances in repair, and for what reason, 
and to protect them against frost and injury of any kind at 'their own 


expense. 
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Now, I say that the regulation, read as a whole, not that one little 
individual, but the full intent of Congress, as I have outlined in my 
memorandum to you, plus this whole regulation, only deals with the 
getting of the water to the consumer through a meter and the pipes that 

25 are attached to either end of that meter and the various valves. 
It doesn't have anything to do with meter pits, manhole covers or any- 
thing. 

Their position is that we own the manhole cover but we don't own 
the real estate that it sits on, and it is untenable if we own the manhole 
cover, then we have got a right to go out there and put a fence around 
that cover and tell everybody to stay out of here. If we own it we are 
going to control it and that is how we operate. 

Now, there is no duty placed whatsoever on the rental agent in this 
instance. The only duty is on the consumer. 

Now, who is the consumer? Well, you can view consumer in 
several lights. Is consumer the owner of the property, Managers, 
Incorporated, or!is consumer the person that drinks the water? Mr. 
Dommell, I assume, drinks water. He is a consumer. So, the regulation, 
as passed, is ambiguous. You don't know who the consumer is. 

Whereas the regulation or the law passed by Congress doesn't use 
that specific word in that specific sense. It says that the supply of water 
to manufacturing establishments, hotels, livery stables and other places 
requiring large quantities shall be determined by meters erected and 
maintained at the expense of the consumer. 

Now, I assume other places requiring a large quantity of water 
could be interpreted reasonably to be an apartment house. Certainly 

the larger apartment houses - whether this is large enough I 
don't know -- but there they use the words "at the expense of the con- 
sumer" but they are speaking of the supply of water there, whereas in 
the District of Columbia regulations they don't speak of supply, they 
just say consumers are required to keep these things. I guess it might, 


by a stretch of the imagination, be the same consumer, but it is ambiguous. 


They preface that regulation by one right before that by saying, 
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"In cases of premises required by law to be supplied with water by 
meter --" well, we would fall in that category -- "then the supply of 
that water in that portion for any purpose shall be determined by meter," 
but you still have the question of who is the consumer. Is it Mr. Dommell, 
the other tenants, or is it the landlord who runs the building ? Certainly 
you cannot by any stretch of the imagination include H. G. Smithy Company 
as a consumer when their duty is merely the collection of rents and taking 


care of complaints tendered them by the plaintiff here. | 


So in either event, no matter how you look at this, my contention 
is that Smithy Company should be dismissed from the aczon on that 


ground alone. 
Then, the other grounds that I mentioned to you, a there is no 


notice. Now, there is one thing in the record, and I conceded that this 
lady got up there and said that the manhole cover tilted when she stepped 
on it in 1956, October 1956. I have forgotten her name, but I feel 
sure we all remember her testimony. That was an isolated incident. 
There is a manhole cover that is placed out in public space and 
anybody has a right to walk over it, under it, or around it, because every- 
body owns it. It is not controlled by any individual or fenced off by any 
individual, so this isolated incident that happened in 1956 I don't think 
we can reasonably draw a conclusion, because she stepped on something 
that tilted in 1956 that it was tilting from October 1956 through May of 
1957 when we have the testimony put in by the plaintiff HES they inspected 
it every three months and they stepped on it, et cetera, and if anything 


was wrong they would report it. | 
| 


Now, based on those grounds, not notice, no control, and the fact 
that the District of Columbia assumes the obligation of inspections and 
the fact no negligence was shown, and the fact that the application of the 
regulation does not apply to Smithy Company, and I do not think it applies 
either to Managers, and I think that our motion for a directed verdict 
should be granted. 

THE COURT: Well, the thing that bothers me principally has been 
the showing of negligence. There has been a great deal of testimony with 
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respect to injury. I just want to know about negligence on it and the 
import of the notice, whether it is constructive or actual. That is the 
28 portion of the case that is bothering me now. 

MR. CLARKE: He has given no actual notice. He attempts to 
show constructive notice through this one witness, and I contend it is 
not proper notice. Everybody admits we never had notice. 

THE COURT: Well, the witness testified she never told it or 
discussed it with any soul, so how could there be constructive notice 
then? 

MR. CLARKE: I don't think there could be because backing that up 
we have no duty to go out and inspect public space. 

Now, I am;talking only as concerns my clients. I am not taking 
the side of the District or anybody. 

THE COURT: We will hear from Mr. Earnest, too, I assume. 

MR. CLARKE: Do you have any other questions, Your Honor? 

THE COURT: I have no doubt about what consumer means, the con- 
sumer is the man who paid the bills, who paid the bills for the water up 
there, the owner. 

MR. CLARKE: That hasn't been shown. The agent paid it for the 
owner out of the agent's money. 

THE COURT: It is really the owner. 

MR. CLARKE: Yes, sir. 

THE COURT: If I were construing that, I don't think I would have 
to at this particular time, I would say he is the consumer, the man who 
owns it and pays the bill. I will hear from you now, Mr. Earnest. 

29 MR. CLARKE: Thank you, Your Honor. 

MR. EARNEST: If it please the Court, Iam going to direct my 
remarks to the claim of the female plaintiff first, because as to her case 
we say she has none and has no right to be here, and is barred from in 
fact maintaining her suit by virtue of failure to comply with the require- 
ments of Section 2208 of the D. C. Code. 

As Your Honor knows, that section of the Code requires that any 


person seeking or intending to file claim for unliquidated damages against 
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the municipality is required to do one of two things, let that be known 
by way of a letter addressed to the Commissioners of the District, or 
by way of a police report. In this case, by her own admission, the 
female plaintiff never communicated her desire, her intent, or in any 
way let it be known that she was going to file suit until the date that 
the complaint itself was filed, and the accident having occurred on May 
29th, the suit having been filed on December 3rd of '57, she is well be- 
yond the six months' period within which she had to give us notice. 

If it be questioned as to what her claim is, that is, whether it is 
a Claim for unliquidated damages, I think that is unequivocally clear 
in this jurisdiction by way of the decisions which say consortium isa 
separate and distinct cause of action in no way related to or tied in with 
negligence on the part of an Opposing spouse. If it is separate, 

if it is distinct, if it stands on its own two. feet, then it 
must stand also within the meaning of the statutory requirement of 
notice. That is the situation in this case, the female plaintiff's claim 


against the District. | 
THE COURT: I would like to hear what counsel for the plaintiff 
has to say about the motion to dismiss Mrs. Dommell's suit. 
MR. GEREL: At this time, Your Honor? 
THE COURT: Yes, at this time, then he can go ahead with respect 
to the other. | 
MR. GEREL: As Your Honor well knows, the purpqse of the 
provision in the Code is to afford -- 
THE COURT: Remember this motion is merely directed to the 


liability of the District. That is what I want you to confine your remarks 


to. 


MR. GEREL: I mean to do that. | 

THE COURT: How is she in court? | 

MR. GEREL: The purpose of that provision of the Code, Your 
Honor, was intended to afford the District of Columbia a sufficient 


period of time to be able to make its own investigation on any matter 
regarding which a claim may be brought. 
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THE COURT: But a claim can't be brought unless that regulation 
is complied with. 

31 MR. GEREL: That is right and so Congress enacted the provision 
of the Code that the claimant must notify the District of Columbia within 
six months from the date of injury. 

THE COURT: That is right. 

MR. GEREL: Except, there is a provision in that same section 
that a police report will cover the same purpose. Now, if we may have 
the Code, Your Honor -- 

THE COURT: How will that police report relate to the female 
plaintiff? ; 

MR. GEREL: The police report is notice to the District of 
Columbia that there has been an accident at that time. We don't know 
what police reports are supposed to contain and we are not supposed to, 
it is not our business. 

THE COURT: All right. 

MR. GEREL: All we have to say is that the Code provides the 
police report is a sufficient notice, 12-208, and I would like to read it 
to Your Honor. 

THE COURT: Did you rely on what you were reading now when 
you filed this complaint ? 

MR. GEREL: Yes, sir, we didn't even supply notice as far as 
Mr. Dommell was concerned because of the existence of the police 
report. And they will call the policeman who made this report. I 
understand he is under subpoena. 

THE COURT: Let me question Mr. Earnest. Why then doesn't 
your motion include the male plaintiff here, if what Mr. Gerel says is 

32 correct ? 

MR. EARNEST: Well, what Mr. Gerel says doesn't happen to be 
correct, what the statute says, and I have stated that in my motion. 

There are two ways you can do this, a letter in writing to the 


Commissioners within six months giving the circumstances, giving the 


time, giving the place, and giving the cause. 
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THE COURT: And the other? | 

MR. EARNEST: A proviso at the bottom provides @ police report 
made in the regular course of business shall be considered as notice. 
Now a police report was made, yes, but what does that connote, if it 
please the Court ? | 

THE COURT: What is the reason for the provision? 

MR. EARNEST: That where an accident or injury occurs on public 

| 
space -- 

THE COURT: In other words, the District is put lon notice that an 
injury has occurred there ? 

MR. EARNEST: Yes, and as to Dommell we can't deny it. It says 
So in the police report. 

THE COURT: I am just wondering about the main portion of your 
motion with respect to dismissing the complaint against the District of 
Columbia because no notice was filed. 

MR. EARNEST: That is absolutely correct. 

THE COURT: Was there a proviso there you didn't read to me? 

MR. EARNEST: No, sir, I have stated to you the two ways. 

THE COURT: Well, I had forgotten the proviso then. You may 
resume your seat. You may continue with the rest of your motion. 
Continue with the rest of your motion, please. | 

MR. EARNEST: Now, with respect to the female aes -- 

THE COURT: You have finished that. 

MR. EARNEST: Yes, sir. 

THE COURT: Have you anything regarding the male? Well, go 


ahead. | 
MR. EARNEST: Before leaving that, no one has ever mentioned 


this police report, including the plaintiff, but I would like for the Court 

to read it or read it into the record. 
THE COURT: Let me see it. 
MR. EARNEST: There is no reference to a female involved in this 

case, period, in that police report. | 
THE COURT: All right. 
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MR. EARNEST: Now, if it please the Court, at the time we 
answered this suit, we raised as a defense the fact there was no com- 
pliance on the part of the female plaintiff as to the mandatory require- 
ments of 12-208. At the time we pretried this case in the pretrial order 
we stated as one of the defenses,the principal defense, and in so far as 
Mrs. Dommell is concerned, that she has no cause of action against the 
District of Columbia. This is not new to Mr. Dommell. This has been 

a position we took initially. We take it this morning. There was 
no compliance in any way on the part of Mrs. Dommell. She has so stated 
under oath. I don't think that we can question her further on the point. 
The legal significance is she wants damages for consortium. Consortium 
is a separate and distinct cause of action. She didn't comply with 12-208. 
Her case must be dismissed. 

Now, I will proceed, if it please the Court, to the male plaintiff's 
case. 

As Your Honor knows, in the District of Columbia the Board of 
Commissioners are charged with the primary responsibility for main-: 
taining public space under its jurisdiction, and by that I merely mean 


public space that by Act of Congress has been transferred to or over 


which the Board of Commissioners has been given the responsibility of 
taking whatever action is indicated or necessary. Included therein) is 

a system of streets and highways. Long ago in the case of the District 
of Columbia v. Woodbury the rule as to what that responsibility is was 

stated clearly and succinctly and it is the law today. We lost that case 
but the Supreme Court gave us the rule in affirming our loss from the 

lower court. 

The rule is simply this, we are charged with using reasonable 
care to maintain the public space in a reasonably safe condition for its 
intended purpose. 

Now, this applies to all space, whether it be tree space, whether 

35 it be a roadway, whether it be parking, that is the area within the 
sidewalk and building line, whether it be anything else that we happen to 
have jurisdiction over. 
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In this case Mr. Dommell elected to use an area hot set aside 
from pedestrian use, because we had that, we hada concrete, improved 
Sidewalk for him to use. He elected and was in fact using tree space on 
the date of his accident, and in so doing was charged under a number of 
decided cases, including -- and they are set forth in our memorandum -- 
the Finney case, the Doty case, the White case, all of those go into this 
proposition, and in Finney and in White we have what involved tree space, 
the very thing he was using, and the Courts there have Stated, and correctly 
so, that a person charged with some degree of care over that area, an area 
set aside for him, to wit, a sidewalk, but in this case Mr. Dommell claims 
he was injured while in this tree space, and he claims that the condition 
there was one that was dangerous, was in fact a negligent condition, which 
we allowed to exist over a long period of time. He makes that assertion 


and gives no proof to back it up. | 
In the first place, despite the fact that he lived there for several -- 
actually it was well over a year prior to his accident. His testimony is 
that he never even knew this thing was there. 
Secondly, he certainly never knew that it was ina dangerous condi- 
tion; and, thirdly, he didn’t see it at all on the date of this accident. 
His wife comes along and she, I believe, knew there was a manhole 
there but had never observed a dangerous condition in, about, or around 
said manhole on any occasion, including the date of her husband's accident. 
Then we bring ina neighbor from across the street, Mr. Delaney, 
who has lived there for several years, who was outside when this accident 
happened, and saw the male plaintiff up to the time he fell into this opening, 


and yet he knows nothing about the manhole or any condition concerning the 


same as it existed on the date of the fall or prior thereto. 
And we go to the daughter. She played in and around this thing. 

No, Iam going to change that. The daughter said she never played in 

or around it but her friend did, and they all played together, so Iam going 

to say to the Court that the testimony of the several eee t in this case 

clearly indicates they used, they knew the manhole cover was there, they 

never saw a dangerous condition, they never saw anybody hurt, they 


never got hurt themselves, no notice. 
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Now, where else can we go, Your Honor? The onus is on the 


plaintiff to show the thing which in turn may be a basis for attaching 
liability to the District of Columbia for a condition in public space. In 
this case, at most inferentially, the plaintiff is trying to say that because 
it was a condition in 1953 and because a woman stumbled or slipped in 

37 "56, October of '56, that a dangerous condition existed about which 
we must have had notice, actual or constructive. It is not here. It can't 
be pointed to by anyone. It is non-existing. 

Following this accident we were notified of the injury and the 
accident and yet, what did we find; if we are required to go forward we 
will show you that there was no dangerous condition, but regardless of 
what condition there was, there was no notice about it, period. 

For that reason alone we feel that the male plaintiff's case must 
also be dismissed, and we are entitled to a directed verdict. 

Now, if the Court would like for me to, and that is the basis for 
our motion, absolute lack of showing of notice, absolute lack of showing 
a dangerous condition, and no negligence in any event. 

Now, if the Court would like, I will answer anything that Mr. Clarke 
has raised. I do not see any basis in so far as his statement of position 
concerning the District of Columbia that I need to answer, because it is 
unquestioned that this meter, this frame, this appurtenance, or the ap- 
purtenances thereto, were installed by either the present owners or their 
predecessors in interest. It is unquestioned that the meter is used in 
connection with a commercial operation, to wit, the operation of an 
apartment house which bears the name or number 4002 D Street, South- 

east. It is a good argument he makes. I say it is without legal 
significance but I will answer anything I can, if the Court has some 
questions. 

THE COURT: I will hear you, Mr. Gerel, with respect to the 
negligence. What does this record show with respect to constructive or 
actual notice ? 

MR. GEREL: Yes, Your Honor. As Your Honor indicates by that 
very question, notice can be in one or two forms. It may be actual or it 
may be constructive. 
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THE COURT: Yes. 

MR. GEREL: I am prepared to concede that -- well, I am not 
conceding for the record but I will recognize there is a possibility that 
Managers, Incorporated, and H. G. Smithy had no notice of the actual 
variety. At least we haven't found that evidence or we would have had it 
on the witness stand. 

THE COURT: I assume that. 

MR. GEREL: But as far as Managers and H. G. Smith Company 
are concerned, Your Honor, there is evidence and this cannot be denied, 
that Helen Gemmel stated in October 1956, and she was able to place the 
date because she was pregnant at the time, a fairly reliable index, that 
she stepped on that cover and it flipped, and the only reason she didn't 
fall into the hole was because she was able to grab onto the automobile. 
THE COURT: Is there anything further in the record outside of 


that ? 


MR. GEREL: Yes. 

THE COURT: What is it? | 

MR. GEREL: In addition, we have had the testimony of Mr. Peterson 
that his records show Mr. Foley's report to have indicated a cover was 
warped and would tilt when stepped on. 

THE COURT: What was the date of that ? 

MR. GEREL: That was May 31, Your Honor; however -- 

THE COURT: What year? 

MR. GEREL: '57, two days after the accident. Mr. Peterson also 
stated that he understood these covers to be case iron. 

THE COURT: Two days before or two days after? | After the 
accident ? | 

MR. GEREL: Yes, two days after. Now, I think that it is fairly 
common knowledge that cast iron is not tinfoil. It is not Reynolds' wrap. 


It isn't something you can twist and bend and in five minutes have a 


defective condition. A manhole is a sizable object, Your Honor. It is 
weighty. It is made of thick, heavy material. These things don't warp 


overnight, Your Honor. I think the jury has common knowledge. 


40 

THE COURT: That wouldn't be notice to the defendant, Smithy, 

or the owner, would it? That is notice to the District. 

MR. GEREL: By its very nature it must have existed for a sub- 
stantial period of time. 

THE COURT: There must be evidence of that and I don't see it, 
Mr. Gerel. 

MR. GEREL: The evidence, Mrs. Gemmel said -- 

THE COURT: I paid no attention to that because it is only one, and 
no notice was given anybody. It is an isolated incident. 

MR. GEREL: But we are talking about constructive notice, which 


carries the same weight. 
THE COURT: It must show that there has been in existence for a 
period of time by which reason of exercise of reasonable care the owner 


is presumed to know. I haven't found that in this case so far. 

MR. GEREL: Well, Iam trying, Your Honor, to show where it is. 

THE COURT: I want you to. What else have youto show? You 
have the isolated incident of this one woman. 

MR. GEREL: An insolated incident occurring seven months 
before the fall, and Mrs. Gemmel also testified that several times prior 
to that incident when she walked across the cover it rocked. I think that 
was her term. 

THE COURT: I would not consider at all that her evidence stand- 
ing by itself could prove a constructive notice. 

MR. GEREL: Your Honor, I think it is the case of D. C. -- 

THE COURT: I don't care to listen to any case, I am ruling on 
this as it is, what I think is the law. If it isn't, I can be corrected on 
appeal. 

MR. GEREL: All right. I offer Mrs. Gemmel's testimony. I 
offer Mr. Peterson's testimony of what Inspector Foley reported about 
a condition that could not have come about except over a substantial 
period of time. I offer the fact that this cover and ring were defective 
in 1953. 

THE COURT: And corrected. 
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MR. GEREL: According to the D. C, record, but that isn't fact, 

Your Honor, that is for the jury to decide. | 
THE COURT: What? | 

MR. GEREL: The jury will decide whether it has been corected 

or not. This isn't conclusive, it is presumptive. | 
THE COURT: It is conclusive when the owners of the property are 
concerned and it has the seal of approval of the District. 
MR. GEREL: No, Your Honor -- | 


THE COURT: You haven't shown anything different, have you? 

MR. GEREL: A duty exists regardless of the negligence of any- 
body else, the District of Columbia has a duty, of course, that is why 
they are here, but so does Managers, independently of the District's 
duty, and what the District has in its records will not negate or obviate 

42 liability on the part of Managers and Smithy if they ‘failed in their 

duty. | 

THE COURT: You haven't shown it. 

MR. GEREL: I have shown three types of evidence, 
which the jury may consider. | 

THE COURT: Which are? | 

MR. GEREL: Mrs. Gemmel's testimony, Inspector Foley's report, 
and an alleged correction, but Your Honor will remember == 

THE COURT: Alleged correction? | 

MR. GEREL: That is right. There is nothing conclusive that it 
Was repaired merely because an inspector said it was. The same 


Your Honor, 


inspector who said it was repaired in '53 could have been the inspector 


who on April 9th said that cover was in good condition. | 
| 


THE COURT: That is not in the record. I am going to grant the 


motion. You had better hurry up. 
MR. GEREL: Under the Court of Appeals' decisions before a 
directed verdict may be rendered, the evidence must be viewed in a light 
most favorable to the party against whom the motion is mate, 
THE COURT: And that is exactly what I am doing. 


MR. GEREL: Very well, Your Honor. 


42 

THE COURT: The motion of the District of Columbia -- let me 

have that jacket: down there -- with respect to a directed verdict or dis- 
43 missal on Mrs. Dommell, which is your motion -- 

MR. EARNEST: Your Honor, I ask for a dismissal on that one as 
a matter of law. 

THE COURT: Well, that is granted, I think itis proper. Your 
motion, I am going to rule on the one point that no negligence has been 
shown, and you are asking then for a directed verdict, are you? 

MR. EARNEST: As to the District of Columbia, in so far as Mr. 
Dommell, 

THE COURT: Yes, and you with respect to Mr. Smithy and the 
owner ? 

MR. CLARKE: Yes, Your Honor. 

THE COURT: Very well, bring in the jury. 

MR. CLARKE: Your ruling also includes the fact of notice, Your 
Honor, when you mentioned that ? 


THE COURT: That has to be considered with respect to negligence. 
I understood it was included in there. That is my intention, anyhow. 


(Whereupon, the jury entered the court room and took their places 
in the jury box.) 

THE COURT: Ladies and gentlemen of the jury, subsequent to the 
time that you retired to your jury room, the Court listened to arguments 
on a motion for a directed verdict with respect to the defendants. The 
Court, after listening to the arguments, having in mind the record in 

this case, and having it in the light most favorable to the plaintiffs, 
deems that the plaintiffs have not sustained their burden of proof of show- 
ing either negligence on the part of anyone or either constructive -- that 
is something that existed so long they must have known it -- or actual, 
therefore the Court orders the jury to return a directed verdict in favor 
of the defendants and against the plaintiffs. 


* * * 
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[ WATER DEPARTMENT REGULATION] | 

The following Water Department Regulation is printed for informa- 

tion of plumbers, householders, and others concerned: | 
WATER METERS 


(To be installed and maintained at the expense of the consumer.) 


1. The supply of water shall be determined by meter to all 
manufacturing establishments, hotels, swimming baths, bottling estab- 
lishments, gas tanks, railroad yards, steamboats and wharves, brick 
yards, and other places requiring a large quantity, including all premises 
using fountains or automatic fixtures, and all premises supplied through 
a water service of a diameter of 2 1/2 inches or larger, and all premises 
for business purposes on which the water rent, according to the schedule 
of rates, is $42 or more per annum. (C.O. No. 59-828) 


| 
The listing of certain premises on that schedule does not exempt 


them from the requirements of the law with regard to the use of meters, 

In case of premises required by law to be supplied with water by 
meter, the supply of water to any portion thereof, for any purpose, shall 
be determined by meter. The necessary meters shall be | provided, 
erected and maintained by the consumer. | 

2. Every water meter shall be of a make which has been approved 
by the Commissioners, and before being placed, shall be sent, with a 
memorandum of the owner's name and the location of the premises 
where the meter is to be used, to the storekeeper's office, Water 
Department, for testing. It will be tested within 48 hours, and given 
back upon the written order of the owner showing the name of the plumber 
who is to receive and place the meter. | 

3. Consumers are required to keep their meters and appurtenances 
in repair and to protect them against frost and injury of any kind at their 
Own expense. 

4. All meters and appurtenances shall be placed at the consumers’ 
expense, and under the supervision and to the satisfaction of the Com- 


missioners, or such persons as they may designate, so that they can be 


easily ened and read. 
* * 


i, 


January 22, 1960 
MEMORANDUM 
RE: SMITHY COMPANY, ET AL v. DOMMEL 
FACTS: 
The plaintiff allegedly stepped on a manhole cover which flipped and his 
two legs went in the manhole pit in which there was a water meter; which 
meter serviced the property owned by the defendant Managers and was 
managed by the defendant Smithy Company. The District of Columbia is 
a codefendant. 
LAW: 
Primarily, the District of Columbia is responsible for the maintenance 
and repair of the streets and sidewalks. Title 7, Section 102 of the 
District of Columbia Code states: 
"The Commissioners of the District of Columbia shall have 

the care and charge of, and the exclusive jurisdiction over 

all the public roads and bridges . . . except such as may 

be otherwise specially provided for by Congress." 
Section 101 states: 

"The Commissioners of the District of Columbia shall have 

entire control of and make all regulations which they shall 

deem necessary for keeping in repair the streets, avenues, 

alleys, and sewers of the city, and all other works which may 

be intrusted to their charge by the Congress." 
Likewise, in Title 1, Section 235, the Commissioners are charged with 
cleaning the streets, alleys and avenues, and making repairs on the 
sewers, and the Courts have held that the District of Columbia may be 
held negligent to persons who are personally injured because the streets, 


avenues and sidewalks are not kept in proper repair. District of Columbia 


v. Woodbury, 136 U.S. 450. 


Thus, we see through this review that the Commissioners practically 
hold title to the streets, alleys and sidewalks and they may be held 
responsible for injuries occurring thereon and they may regulate same. 
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Congress, in Title 43, Chapter 15 of the D.C. Code dealt | with the water 
supply system in the District of Columbia and its assessments and rates, 
and at Section 1509 stated as follows: 
"The supply of the water to all manufacturing establish- 
ments, hotels, livery stables and other places requiring 
a large quantity shall be determined by meters erected 
and maintained at the expense of the consumer." ! 
That Chapter goes on to grant to the Commissioners of the District of 
Columbia the power to erect water mains and sewer lines at their 
discretion, and to assess the cost thereof against abutting property 
owners. | 


The Commissioners, of course, have the right to make reasonable 
regulations to carry out the obligations placed on them by Congress, 
and they have, pursuant to that obligation, formulated a Plumbing Code 
of the District of Columbia, and on the date of the incident complained 
of, the plumbing regulation with respect to the water meters read as 
follows, p. 13: 
"In cases of premises required by law to be ad 

with water by meter, the supply of water to any portion 

thereof, for any purpose, shall be determined by meter, 

The necessary meters shall be provided, erected and 

maintained by the consumer... Consumers are ! 

required to keep their meters and appurtenances in| 


repair and to protect them against frost and injury of 


any kind at their own expense." 
The District of Columbia takes the position that the regulations call 
upon the consumer to keep the "meters and appurtenances | in repair and 
to protect them against frost and injury of any kind" at the expense of 
the consumer, and they feel that a manhole cover is an appurtenance. 
They state that the well that the meter sits in, together with all of the 
attachments to the meter, together with the top of the well. or the man- 
hole cover, are all maintained at the expense and risk of the consumer. 
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They state that Congress placed the burden of maintaining this equipment 
on the consumer. 


The defendant Smithy and Managers take the position that Congress, by 
statute, entrusted the District of Columbia with the maintenance and care 
of the streets and sidewalks and public ways, and only went so far as to 
allow the District Commissioners to charge the customers for the water 
meters. The Commissioners have tried to go beyond this point and 
delegate to the abutting property owners the duty to keep and repair man- 
hole covers. There is the further question that the word "appurtenances" 
as set forth in the Commissioners regulations, and as read in its usual 
context, would include pipes and other underground fixtures. 


These defendants take the position that Congress did not place the burden 
on the consumer to maintain the manhole cover but, by specific statute, 
placed this responsibility on the District of Columbia. 


These defendants, of course, contend that the plaintiff was contributarily 
negligence in not looking where he was walking and, further, that they 
did not have any notice or knowledge of any defective condition. 


Some cases that are not in point but deal with the general subject are as 
follows: 


Bernard v. D. C., 86 Wash. Law Reporter 876; Way v. Edemus, 66 App. 
D.C. 92; and Washington Gas Light v. District of Columbia. 


MEMORANDUM 
By statute the Commissioners of the District of Columbia have 
control of and may make all regulations which they shall deem necessary 
for keeping in repair the streets, avenues, alleys, and sewers of the city 
and all other works which may be intrusted to their charge by the Congress. 
Sec. 7-102, D. C. Code, 1951. 
The District, like any other municipality, has a duty to keep its 


streets reasonably safe for passage in the ordinary modes. Burke v. 
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District of Columbia, 42 App. D.C. 438 (1914); District 2 Columbia 
v. Boswell, 6 App. D.C. 402 (1895); Campbell v. District of Columbia, 
64 App. D.C. 375, 78 F.2d 725. The rule, as set out in 19 McQuillan, 
Municipal Corporations (3rd Ed.) $54.50: | 
"If a person is using a part of the street for a purpose 

not intended as a proper use thereof, it seems that he can- 

not recover for defects therein, at least unless it was so 

defective that the municipality would be liable to one eared 

while using it for the purpose intended." 

See also: District of Columbia v. Aukward, 45 App. D.C. 155 (1916). 

The complaint here involves a structure located in the tree space, 
i.e., that portion of public space laying between the paved sidewalk and 
the curb of the street. While the District of Columbia has a duty to main- 
tain tree spaces in a reasonably safe condition, Finney v. District of 
Columbia, 47 App. D.C. 48, that duty is not so great as the District's 
duty regarding maintenance of the paved sidewalk. District of Columbia 
v. White, 48 App. D.C. 44, 49. A pedestrian crossing a tree space is put 
on his guard, and may expect to find there necessary and recognized 
obstructions to free and unlimited travel over a tree space. Howes v. 
District of Columbia, 2 App. D.C. 188, 192-193. ! 

The necessary obstruction involved here is a privately owned water 
meter pit with frame and cover, located adjacent to the curb and the prin- 
cipal water main under the street. Under the law the private owner was 
required to install the same to obtain water service. Sec. 43-1509, D.C. 
Code, 1951. The case is therefore controlled by Washington Gas Light 
Co. v. District of Columbia, 161 U.S. 316. In that case the Gaslight 
Company installed a gas stop cock box in the public sidewalk. The instal- 
lation was requested by a property owner desiring service, and was made 
by the Gaslight Company under a permit from the District. Such instal- 
lations in the public space had been authorized by Congress. The Court 
held, at page 325, that the Gas Company had a duty to supervise and keep 
the box in repair. 
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By statute the Commissioners of the District of Columbia have 
authority to supply the inhabitants of the District with water and to 
make all laws and regulations for the proper distribution of the same. 
Sec. 43-1503, D.C. Code, 1951. 

Sec. 3, Plumbing Code of the District of Columbia requires 
consumers to keep their meters and appurtenances in repair and to 
protect them against frost and injury of any kind at their own expense. 

The duty is thus put squarely on the private owner of a water 
meter located in public space to keep it, and all its appurtenances in 
good repair, and|this duty falls primarily on such private owners. 

The District concedes, as it must, that if such private owner fails 
in this duty, the District becomes liable for such defect as would cause 
injury to a third person if the District has had notice of such defect. 


District of Columbia v. Woodbury, 136 U.S. 450. Such liability, however, 


arising out of the District's responsibility for public space, does not 
however preclude an action over against the private owner. See: Way v. 
Efdimis, 66 App. D.C. 92, 85 F.2d 258; Gittelson v. Robinson, 61 A. 2d 635. 
(D.C. Mun. App. 1948); Washington Gas Light Co. v. District of Columbia, 


supra. 
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PLAINTIFF'S EXHIBIT 11-B FOR IDENTIFICATION 
METER READING RECORD — WATER REGISTRAR, D. C. 


Schedule Square Service Route Tally 


5401 860 56 


Deets. ESS 
Premises 4002 D STREET S. E. | 
a 
Location PIT AT CURB 
Se 
<a ————————————— 


METER (Make) NUMBER INSTALLED 


NIAGARA 1420465 


Date Reading Reader Cons. | Remarks 


4/10/58 04133 32 224 | 
2-6-58 03909 122 
10-4-57 03787 91 
6-27-57 03696 139 
4-12457 03557 492 
1-3-57 03065 110 
10-5-56 02955 74 
6-29-56 02881 70 
4-12-56 02811 86 
12-20-55 02725 

12-20-55 02725 

9-20-55 02597 

6-30-55 02504 

4-11-55 02419 

1-7-55 02362 

10-20-54 0233 

9-30-54 02304 

6-30-54 02152 

3-18-54 02047 Sheet No. 


List of Signatures [Illegible] 


(OVER) 


PLAINTIFF'S EXHIBIT 11-B FOR IDENTIFICATION 
(Reverse side of Meter Reading Record) , 


Est.- 7-24-53 to 11-27-53)  99@ PBL (ee 


Per - 9-30-54 to 1 -7 -54) 184 


Date Remarks O/fg, ae 


1-10-55 Ordered out [I.R.] 
2/7/55 - 0238149 - [GWB] 
1-3-56 - 02740 - 4 
2-26-56 ——___R PBE 2030327 [Morrison] 
4-19-57 ~ 0357544-47-48 
Apt. Bldg. 
Lack in Waste 
5-31-57 Found old type 18" frame-cover 
here. Cover on frame warped causing some 
tilt when walked on. Recommend approved type 18" 
frame & cover be installed. [R. Foley] 
5-31-57 Put barricade around frame & cover 
[Hayden] 
6-3-57 Report turned in to Mr. Avalloni, 


—————— 


Asst. Insp. of Claims, D.C. 9:30 A.M. 


6-17-57 Referred to Peterson for 


Special letter. [JM] 


6/24/57 New frame & cover installed. 
a a 


[legible] 


———L 
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[ Filed January 27, 1960] 
ORDER DISMISSING CAUSE | 
This cause having come on for trial this 27th day of January, 
1960, the same having been heard upon oral motion of defendant, 
District of Columbia, to dismiss as to plaintiff, Reba Dommel, 
IT IS ORDERED that this cause be, and the same hereby is dis- 
missed, as to plaintiff Reba Dommel vs. District of Columbia. 
WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing 
held and recover of said plaintiff his costs of defense. 
HARRY M. HULL, Clerk 
By direction of Bf a 


Judge Joseph R. Jackson 
———— 
[ Filed January 27, 1960] 


VERDICT AND JUDGMENT 
This cause having come on for hearing on the 21st day of January, 


1960, before the Court and a jury of good and lawful persons of this 


district, to wit: 


* * * * * 


| 
who, after having been duly sworn to well and truly try the issues 
between Reba Dommel, plaintiff and Managers, Inc. and H. G. Smithy 
Co. defendants and after this cause is heard and given to the jury in 
charge, they upon their oath say this 27th day of January, 1960, that 
they find for the defendants against said plaintiff, by direction of the 
court. | 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendants go hence without day, be for nothing 
held and recover of plaintiff their costs of defense. | 


HARRY M. HULL, Clerk 


* * * x 
Judge Joseph R. Jackson | 


——— 


By direction of 


{ Filed February 16, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 15th day of February, 1960, that John 
F, Dommel, et al., hereby appeal to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 27th day of January, 1960 in favor of defendants against said John 
F. Dommel, et al. 


/s/ Martin E. Gerel 
Attorney for Plaintiffs 


BRIEF FOR APPELLEES MANAGERS, INC., A CORPORATION 
AND H. G. SMITHY CO., A CORPORATION 
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Gnited States Court of Appeals a 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,640 


JOHN F. DOMMEL 
and his wife 
REBA DOMMEL, 


Appellants, 
v. 


MANAGERS, INC. 
(A Corporation) 


and 


H. G. SMITHY CO., 
(A Corporation) 


and 


DISTRICT OF COLUMBIA, 
(A Municipal Corporation) 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RICHARD W. GALIHER 
WILLIAM E, STEWART, JR. 
WILLIAM H. CLARKE 


1215 Nineteenth Street, N.W. 
Washington 6, D. C. 


Attorneys for Appellees 
Managers, Inc. and 
H. G. Smithy Company 


QUESTIONS PRESENTED 


1. Did the plaintiffs below prove that the 
defendants, Managers, Inc. and H. G. Smithy Co., 
had any notice or knowledge of a defective water 


meter cover either actual or constructive ? 


2. What obligation, if any, did the defend- 
ants, Managers, Inc. and H. G. Smithy Co., have 
for a manhole cover placed in public space which 


housed a water meter which was used for measur- 


ing the water consumption in an apartment building? 


JURISDICTIONAL STATEMENT 
STATEMENT OF FACTS 
STATUTES AND REGULATIONS INVOLVED 
ARGUMENT 

I. Notice 

II. Control 

Ill. Negligence 
CONCLUSION 
SUMMARY 
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UNITED STATES COURT OF APPEA 
For The District Of Columbia Circuit 


No. 15,640 


JOHN F. DOMMEL 
and his wife 
REBA DOMMEL, 


Appellants, 


MANAGERS, INC. 
(A Corporation) 


and 


H. G. SMITHY CoO., 
(A Corporation) 


and 


DISTRICT OF COLUMBIA, 
(A Municipal Corporation) 


Appellees. | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA i 


BRIEF FOR APPELLEE 
MANAGERS, INC., A CORPORATION 
AND 
H. G. SMITHY CO., A CORPORATION 


JURISDICTIONAL STATEMENT 


Jurisdiction of this Court to hear this Appeal is admitted. 


STATEMENT OF FACTS 


The defendant below, Managers, Inc. was the owner of an apart- 


ment building located in the District of Columbia, and managed by the 
co-defendant, H. G. Smithy Co. 


The plaintiff, John F. Dommel, was a tenant in the apartment 
building at the time that he fell because of an alleged defective manhole 
cover, May 27, 1957. He originally moved into the apartment building 
in March of 1956 and from that date up until the 10th or the 17th of 
April, 1957, he was the resident manager of the apartment building. 


As the resident manager of the building he received complaints 
from the tenants and relayed them on to the owner through the agent 
and otherwise helped manage the apartment house and helped to keep 
it in good condition (J.A. 10-a). He stated that while he was acting as 
resident manager that he never got any complaint about the water 
meter or the cover and he never looked at same; in fact, he never even 
knew that the apartment had any responsibility for the water meter or 
the cover (J.A. 10-c). 


He states that as the resident manager he would fix anything that 
was wrong that he:saw that needed fixing and if he couldn't fix it, he 
would call the agents or the owner about the matter (J.A. 10-c). 


He described how he got out of his automobile when he parked it 
and walked back to his apartment, andthe fact that he always walked 
around the front of the vehicle. He likewise described how he left the 
apartment and was approaching the vehicle to enter it in a reverse 


manner. 


: 

He stated that more than likely he had walked on the manhole 
cover before in entering and leaving his vehicle, and he hever noticed 
anything unusual about the cover, and he very well might have walked 
over the manhole cover in getting out of his automobile when he parked 
it on the street before his fall (J.A. 10-d). | 


Mr. Peterson, an employee of the Water Deparament in the District 
of Columbia, stated that he had brought certain records with him from 
the Water Department. He stated that in his years at the Department he 
knew that water meter readers were required to report any defects, and 
that they were likewise required to step on top of the manhole cover after 
they had replaced it to make sure it was in place. He likewise stated that 
the meter in the apartment house was read every three months and that 
there were no defects noted for the years 1956 or 1957 when the water 
meter readers performed their usual duties. He likewise stated that 
the meter was read twice in the month immediately before the accident. 
He states that one of the readings was the usual quarterly readings and 
there was a second reading when it appeared that the consumption figures 
of water were out of line. He likewise states that on neither of these 
readings were there any complaints noted. 


He likewise stated that the District of Columbia made money selling 


water to consumers in the District of Columbia (J.A. 22-23). 


The plaintiff then produced one Helen Gemmel who lived across 
the street from the apartment development who testified that sometime 
in October 1956 when she was pregnant she stepped ona water meter 
cover and it tilted and she held hold of the automobile and avoided falling. 
She did not, however, tell anyone about the incident (J.A. 26). 


Terry Davis was called as a witness for the plaintiff and she stated 
that she lived in the neighborhood and played tag around the neighborhood 
and in playing tag would run over the manhole cover and never noticed 
anything wrong with it (J.A. 27 and 28). | 
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All witnesses described the location of the water meter pit as 
being in front of the apartment house and located in a tree space which 


the District concedes was public space. 


STATUTES AND REGULATIONS INVOLVED 


1. District of Columbia Code, Title 43, Chapter 15, Section 1509: 


"The Supply of the Water to all manufacturing establish- 
ments, hotels, livery stables and other places requiring 
a large quantity shall be determined by meters erected 
and maintained at the expense of the consumer." 


2. Regulations involved: Water Department Regulations effective on 
the date of accident — District of Columbia Plumbing Code, 1953 
Rev., Article XVII of the Water Department Regulations: 


WATER METERS 
'(To be installed and maintained at the expense of the consumer.) 


"1. The supply of water shall be determined by meter to all 
manufacturing establishments, hotels, swimming baths, bot- 
tling establishments, gas tanks, railroad yards, steamboats 
and wharves, brick yards, and other places requiring a large 
quantity, including all premises using fountains or automatic 
fixtures, and all premises supplied through a water service 
of a diameter of 2 1/2 inches or larger, and all premises 
for business purposes on which the water rent, according 
to the schedule of rates, is $42 or more per annum. (C.O. 
No. 59-828) 

"The listing of certain premises on that schedule does 
not exempt them from the requirements of the law with re- 
gard to the use of meters. 


"In case of premises required by law to be supplied 
with water by meter, the supply of water to any portion 
thereof, for any purpose, shall be determined by meter. 
The necessary meters shall be provided, erected and main- 
tained by the consumer. 


"2. Every water meter shall be of a make which has been 
approved by the Commissioners, and before being placed, 
shall be sent, with a memorandum of the owner's name and 
the location of the premises where the meter is to be used, 
to the storekeeper's office, Water Department, for testing. 
It will be tested within 48 hours, and given back upon the 
written order of the owner showing the name of the plumber 
who is to receive and place the meter. 
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"3. Consumers are required to keep their meters and ap- 
purtenances in repair and to protect them against frost and 
injury of any kind at their own expense. | 


"4, All meters and appurtenances shall be placed at the 
consumers’ expenses, and under the supervision and to the 
satisfaction of the Commissioners, or such persons as they 
may designate, so that they can be easily examined and read." 


ARGUMENT 


The Court properly directed a verdict insofar as the defendants, 
Managers, Inc. and H. G. Smithy Co., Inc., were concerned because 
(1) there was no notice, actual or constructive, of any defective condi- 
tion of a water meter cover, (2) testimony introduced at the trial of 
this case and the statute which the court took judicial notice of showed 
that the control of the area and of the water meter cover itself was in 
the District of Columbia, the Municipal Government, and that the defend- 
ants below had no control of and had no duties to perform with respect 
to the water meter cover, (3) the plaintiff failed to prove any negligence 
against the defendants, Managers, Inc., and/or H. G. Smithy Co. 


I 


NOTICE 


There was no notice given to Managers, Inc. or H, G. Smithy 
Company, the defendants below, of any defective condition that existed 
with respect to the water meter cover. Mr. Dommel, being the resident 
manager, had a duty as a resident manager to report such complaints 
to either the Smithy Company or Managers, Inc., and he admits that he 
never received any complaints and so therefore never reported any. He 
likewise admits that if he had seen anything wrong himself, he certainly 
would have corrected it and if he could not correct the condition himself 
he would have notified the agent or the owner to call in a proper person 


to make repairs. 
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He likewise states that he didn't even know that they had any 
responsibility over the water meter cover although he admits that he 
had walked over it on occasions and possibly on the occasion that he 
lighted from his automobile sometime before the accident happened. 


The record is entirely devoid of any notice, either constructive 
or actual, as to these defendants. The plaintiff attempted to show that 
a woman stated that the water meter tilted in 1956. Such a showing was 
nullified when the plaintiff called an employee from the District of 
Columbia who testified that the meter was read and inspected by them 
every three months and that the inspector was required to inspect the 
cover and step on it and make sure that it was proper. All of the testi- 
mony would point to the fact that the cover was inspected every three 
months and nothing was found wrong with it that would put these defend- 
ants on notice of any defective condition. On this ground alone, the court 
was justified in directing a verdict in favor of these defendants, the 
appellees in this court. 


II 


CONTROL 


By the very laws enacted by Congress, the District of Columbia 
is given the "exclusive jurisdiction over all public roads and bridges", 
(Title 7, Section 102, D.C. Code), and they are given the duty of "keeping 
in repair the streets, avenues, alleys and sewers of the city" (Title 7, 
Section 101, D.C. Code). They are likewise charged with cleaning the 
streets, alleys, and avenues, and making repairs on the sewers (Title 1, 
Section 203, D.C. Code), and our courts have held that the District of 
Columbia may be held negligent and therefore responsible to persons 
who are personally injured, in the streets, avenues and sidewalks if 


they are not kept in proper repair. D.C. v. Woodbury, 136 U.S. 450. 


It is the contention of these appellees that the District of Columbia 
Government has the duty and the obligation, and is charged with taking 
care of the streets and sidewalks, and this certainly includes the tree- 


box space which is known as public space. 
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I have been unable to find in the District of Columbia Code any 
reference to the fact that the space occupied by water meters shall be 
relieved of the obligation placed by Congress on the Municipal Govern- 
ment. I likewise fail to find any reference in the District of Columbia 
Code granting any control over the water meter covers to the owners 
of the adjacent property or to deeding them that portion of the ground 
necessary to house the meters. | 


The trial court was correct in directing a verdict in favor of these 
defendants because there was no showing that these defendants had any 
control or ownership or duties over the real property unpre the accident 


occurred. 


Congress dealt with the water supply system in the District of 
Columbia Code, Title 43, Section 1509, and it instructed the District of 
Columbia Commissioners as follows: 

"The supply of the water to all manufacturing establish- 
ments . . . and other places requiring a large quantity 


shall be determined by meters erected and maintained 
at the expense of the consumer." 


| 
This same chapter goes on to grant to the Commissioners the 

power to erect water mains and sewer lines at their discretion, and 

to likewise assess the cost to abutting property owners. These defend- 

ants concede that the Commissioners have the right to make reasonable 

regulations to carry out the obligations placed on them by Congress and 

they have made such regulations pursuant to their obligations known as 


the Plumbing Code of the District of Columbia. 


It is the contention of these appellees, the defendants below, that 


the Commissioners overstepped their authority when they made a regula- 
tion to the effect that the consumer was required to keep "the appurte- 
nances in repair and to protect them against frost and injury of any kind 
at their own expense", District of Columbia Plumbing Code, 1953 Rev. 
Article 17, Water Department Regulations, page 13. | 
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The Commissioners were not granted the authority by Congress 
to charge the consumers with any more than the cost of erecting a 


meter and maintaining it. 


They were not granted the authority to make a regulation to hold 
a consumer responsible for appurtenances around the meter. The 
District of Columbia Government cannot pass on to an abutting property 
holder by regulation an obligation placed on it by Congress, so as to 
subject the abutting property holder to liability from a third party. 


It is therefore the position of these appellees that Congress placed 
the burden on the D. C. Government to maintain the public space, includ- 
ing the manhole cover and Congress placed the burden on the consumer 
or the user of the water to pay for the meter and keep it in repair. It 
is the District of Columbia's duty to maintain tree spaces in a reasonably 
safe condition (Finney v. D. C., 47 App. D.C. 48 LRA 1918 D, 1103). 
These defendants owed no duty to the plaintiffs. 


I 


NEGLIGENCE 


The defendants contend that the plaintiff, by his own testimony, 


was contributorily negligent as a matter of law, in not looking where he 
was walking. He had a duty to be on his guard when he traveled on tree 
box space. House v. D. C., 2 App. D.C. 188, and District of Columbia 
v. White, 48 App. D.C. 44. There is no duty imposed by law on the 
defendants to care for public space. The duty rests solely with the 
District of Columbia. Way v. Efdimis, 66 App. D.C. 92,85 F.2 258. 


CONCLUSION 
These appellees, Managers, Inc., the owner of the apartment 
building and H. G. Smithy Co., the rental agent of the apartment build- 
ing, therefore, conclude that the trial judge was correct in taking this 
matter from the jury on the issue of notice, actual or constructive, and 
on the issue of control or ownership as determined by these statutes 
and on the fact that there was no negligence shown as to these two 
defendants. | 


SUMMARY 


The Trial Court ruled correctly and this Court should not disturb 
the Trial Court's ruling but should affirm it. 
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QUESTIONS PRESENTED 
SS 


In the opinion of appellee District of Columbia, the questions pre- 
sented are: 

1. Whether there was sufficient evidence to go to the jury ina 
personal injury case in which the court directed a verdict? 

2. Does not D. C. Code, 1951, § 12-208, preclude a wife from 
maintaining an action against the District of Columbia for loss of consorti- 
um where the only evidence of compliance by her with the mandatory re- 
quirements of the statute is a police report pertaining exclusively to 


injuries allegedly sustained by her husband? 
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A ppellees : 


| 
Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF THE CASE 


In a civil action in the District Court appellant John Dommel 


sought damages from appellees for personal injuries and appellant Reba 
Dommel, his wife, dzmages for loss of consortium (J. A. 1-3). Trial 
| 


resulted in the dismissal of appellant Reba Dommel's claim against 


appellee District of Columbia and in a directed verdict for appellees on 
appellants' other claims (J. A. 42, 51). 

In their complaint, insofar as it concerned appellee District of 
Columbia, appellants alleged in substance that John Dommel, the male 
appellant, while walking across public space between the sidewalk and 
the curb in front of 4002 "D" Street, Southeast, stepped on a manhole 
cover which tilted causing him to fall into the manhole and sustain 
injuries; that the manhole cover constituted a dangerous and hazardous 
condition in that it "was warped and incapable of fitting securely into 
the frame;" and that appellee District of Columbia had actual or con- 
structive notice of such condition (J. A. 1-3). 

Appellants alleged further that, by virtue of a police report filed 
in the ordinary course of business, appellee District of Columbia had 
"* * * received proper notice and details of the time, place, and nature 
of the injury" sustained by both appellants (J. A. 3). 

Appellee District of Columbia, in its answer, denied that a 
dangerous or hazardous condition existed on public space or that it had 
actual or constructive notice thereof (J. A. 4-6) and asserted that the 


court was without jurisdiction of appellee Reba Dommel's claim against 


it because she had failed to comply with the mandatory requirements of 


D. C. Code, 1951, § 12-208 (J. A. 5). 


At trial, appellant John Dommel testified in substance as follows: 

From sometime in 1956 until March 1958 he resided in an apart- 
ment house at 4002 "D" Street, Southeast (J. A. 10b). From the time 
he moved there until Aprii of 1957 he had been employed as the resident 
manager of the apartment house (J. A. 19b). He normally parked his 
automobile adjacent to the curb in front of the building Gs - A. 10d). In 
the space between the sidewalk and the curb in front of the building and 
near where he normally parked his automobile there was a manhole con- 
taining a water meter (J. A. 9-10). From the time helmoved to the 
apartment house until May 29, 1957 he had frequently walked over the 
manhole cover going to and coming frem his automobile @ . A. 10d). 
During this time he had never noticed anything tooccea or unusual about 
the manhole cover (J. A. 10d). Walking upon the manhole cover was 
"just like walking on anything else " (J. A. 10d). No one had ever com- 
plained to him 2bout the condition of the manhole cover nor had it been 
otherwise brought to his attention (J. A. 10b-10d). He was not aware 
that the manhole cover was in anyway defective and, consequently, did not 
report its condition to anyone (J. A. 10c-10d). | 

On May 29, 1957 at about 6:00 p.m.. he left his apartment to go 
to his automobile which was parked in front of the apartment house where 


he normally parked it (J. A. 9). The weather was clear (J. A. 10). 


As he approached his automobile he was walking - not running - and 
looking in front of him but he did not see the manhole cover prior to 
stepping upon it (J. A. 10, 11). When he stepped upon the manhole 
cover there was a sensation of something giving way beneath him and 

he fell into the manhole (J. A. 10-12). He did not know with which foot 
he stepped upon the manhole cover (J. A. 11). After he had fallen into 
the manhole he observed that its cover " * * * was between halfway on 
the manhole and half way off" (J. A. 10). 

Charles M. Peterson, an Assistant Water Registrar in the Water 
Registrar's Office of the District of Columbia Government, was called 
as a witness by appellants and testified in substance as follows: 

According to the records of his office, the water meter and man- 
hole in front of 4002 "D" Street, Southeast, was installed between 
April 11, 1950 and July 3, 1950 (J. A. 18). The water meter, its pit 
housing, rim and cover were "privately owned" (J. A. 15). When the 
meter was installed the cover of the manhole was a “properly authorized 


cover" of an "approved" type (J. A. 18, 23). Later in 1950, the 


applicable regulations were changed so as to require, insofar as new 


installations were concerned, a two-piece cover containing an outer ring 
and in inner ring (J. A. 18-19). The change in the regulations did not 
affect covers already in place (J. A. 19). 
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The Water Registrar's Office maintains a "meter reading ticket" 
for each water meter upon which is recorded the date the meter is read, 
the amount of water consumed, and any defective, dangerous or unusual 
condition of the meter, pit housing, the rim and the eoreet observed by 
the water meter reader (J. A. 14, 49-50). All water meter readers 
and inspectors are required to examine the meter, the housing, the rim 
and the cover on every occasion they read or inspect the meter and to 
report any defective, dangerous or unusual condition thereof (J. A. 14-16, 
24-25). The water meter readers are trained and instructed what to 
look for when they read a meter and, after they have mea the meter and 
replaced the cover, to step upon the cover to make certain that it fits 
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securely in its rim (J. A. 24). 


The meter reading ticket for the water meter in front of 4002 


"D" Street, Southeast, indicates that the meter was read quarterly from 
the time it was installed (J. A. 21). Specifically, during 1956 and 
prior to May 29, 1957, it was read on April 12, 1956, June 29, 1956, 
October 5, 1956, January 3, 1957, April 12, 1957 and April 19, 1957 

(J. A. 21). All readings of the meter except that on April 19, 1957 
were made by a regular water meter reader (J. A. 21-22). The read- 
ing on April 19, 1957 was made by an inspector because the reading of 
April 12, 1957 appeared to be abnormally high (J. A. 22). 


The meter'reading ticket for 4002 "D" Street, Southeast, also 
showed that on December 9, 1952 the meter reader reported that the 
terra-cotta meter pit was broken and that there was a hole in the tree 
space by the meter pit (J. A. 16, 20). The owner of 4002 "D" Street 
was ' * * * notified to take corrective action, make the necessary 
repairs" (J. A. 20). An inspection on May 24, 1953 revealed that the 
meter pit had been satisfactorily repaired and that the meter pit and 
cover were “okay” (J. A. 21). Prior to May 29, 1957 there were no 
other notations indicating that there was anything defective, dangerous 
or unusual about the meter pit, the rim or the cover (J. A. 23). If the 
meter readers or the inspector had observed anything in anyway defective, 
dangerous, or unusual about the meter pit, the rim or the cover they 
would have reported their findings and a notation to that effect would 


appear on the meter reading ticket (J. A. 22-24). 


On May 31, 1957, two days after the accident, Inspector R. Foley, 


who worked in a different branch of the Water Registrar's Office, inspect- 
ed the meter and reported: 
"Found old type 18 inch frame and cover here. 
Cover and frame warped causing same to tilt when 
walked on. Recommend approved type 18 inch 
frame and cover be installed" (J. A. 16, 17, 50). 
Mrs. Helen Gemmel testified for appellants, in substance, as 


follows: 


In October 1956 she was living at 4002 "D" Street, Southeast, 
in the apartment above appellants (J. A. 25). As she alighted from her 
automobile she placed her foot on the manhole cover in front of the 
building (J. A. 26). When she put her weight on the cover it "tilted up" 


and it was neces-ary for her to grab the door of her automobile to keep 


from falling (J. A. 263 She never told anyone about the cover tilting 


(J. A. 26). Prior to October 1956, she had crossed the cover and 


"* * * it made a rattle noise like it was jarring" (J. A. 26). 


Terry Agnes Dz vis testified for aypellants, in substance, as 


follows: 
On May 29, 1957 she w:s living xt 4001 "D" Street, Southeast, 
across the street from where acyeilants lived (J. A. 27), At the time 
appellant John Domme! fel] inte the manhcle, she heard Him scream, 
ran across the street and observed him in the manhole (J | A. 27). Prior 
to this, she had run over the manhcle cover and had seen “other kids" 
run over it, but had never noticed "anything wrong with it” (J. A. 28). 
At the conclusion of aypellants' evidence, the District Court, upon 
motion of appellee District of Columpia (J. A. 32-38. 42), dismissed 
appellant Reb Dommel's claim against it because she had failed to com- 
ply with the mandatory requirements of D C. Code, 1951, § 12-208, 


(J. A. 42, 51) and directed verdicts for appellees on appéllants' otaer 


claims because of the insufficiency of the evidence to support a finding 


of negligence (J. A. 42, 51). This appeal followed (J. A. 52). 


SUMMARY OF THE ARGUMENT 


Appellee District of Columbia may be required to respond in 
damages for an accident occasioned by a dangerous condition on its 
streets only if, prior to the time of the accident, it had actual or con- 
structive notice of the existence of the condition for a sufficient length 
of time to have permitted it to correct the condition. Here there was 
no claim of actual notice and appellants’ evidence failed utterly to es- 
tablish constructive notice. Accordingly, the trial court correctly 
directed a verdict for appellee District of Columbia. 

Appellant John Dommel's action for personal injuries and 
appellant Reba Dommel’s action for loss of consortium are separate 
causes of action and, accordingly, in order to maintain their actions 
each must, as a condition precedent, show compliance with D. C. Code, 
1951, § 12-208. A police report pertaining exclusively to appellant 
John Dommel's injuries does not, insofar as appellant Reba Dommel's 
action is concerned, meet the mandatory requirements of the statute. 
The trial court, therefore, correctly dismissed her action against 


appellee District of Columbia. 


ARGUMENT 
I 
The absence of any evidence of negligence on the 
part of appellee District of Columbia compelled 
a directed verdict in its favor. 
Appellee District of Columbia is not an insurer of the Safety of 

persons uSing its streets. Its duty is only to use reasonable care to main- 

tain its streets in a reasonably safe condition for the purposes for which 


they are intended to be used. The appellee District of Columbia may not, 


therefore, be required to respond in damages for an injury occurring on 


its streets absent a showing of negligence on its part which proximately 


caused the injury. 1 

The burden of proof was accordingly impossed upon appellants to es- 
tablish by competent evidence that appellant John Dommel's injuries resulted 
from the existence on public space of a dangerous condition, and that appel- 
lee District of Columbia had actual or constructive notice of the existence of 


such condition for a sufficient length of time prior to the happening of the 


Lou herty v. Chas. H. Tompkins Co., 99 U. S. App. D. C. 348, 
240 F.2d 34 (13 1957); Smith v. District of Columbia, 89 U. S. App. D. C. 7, 
189 F. 2d 671 (1951); Radinsky v. Ellis, 63 U. S. App. D. C. 172, 167 
F.2d 745 (1948); Elliott v. District of Columbia, 82 U. S. App. D. C. 64, 
160 F. 2d 386 (1547). 


accident within which to have caused the condition to be corrected. 2 

Appellants concede that the only evidence before the jury upon which 
it could possibly have based a finding that appellee District of Columbia had 
notice of a defective or dangerous condition of the manhole cover prior to 
appellant John Dommel's accident on May 29, 1957 is the testimony of 
Mrs. Helen Gemmel and the notations on the meter reading ticket (Appel- 
lant's brief p. 4). 

Mrs. Gemmel testified that in October 1956, some six months 
or more before appellant John Dommel's accident, she stepped upon the 
manhole cover as she was alighting from her automobile and that it tilted 
up. She never told anyone about the cover tilting. Prior to October 1956 
she had walked across the cover and '* * * it made a rattle noise like it 
was jarring" (J. A. 25-26). 

Plainly, this is not evidence to support a finding that in October 
1956, or at any other time, the cover was in anyway defective or that 
appellee District of Columbia had, or should have had, notice thereof. 


Appellant John Dommel himself testified that, since October 1956 and prior 


2 District of Columbia v. Woodbury, 136 U. S. 450, 10S. Ct. 990, 
34 L. Ed> 472 (1890);' Aben v. District of Columbia, 95 U. S. App. D. C. 
237, 221 F.2d 110 (1955). _ 
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to May: 29, 1957, he had walked across the cover almost daily going to and 
coming from his automobile and that he had never noticed anything defec- 
tive or unusual about the cover. In fact he stated that walking across the 
cover was '* * * just like walking on anything else'’ (J. A. 104). 
Moreover, the meter was read on October 5, 1956, yennare 3, 
1957, April 12, 1957 and April 19, 1957 but on none of those dates did the 
meter reader or the inspector notice any defective or unusual condition of 
the manhole cover. 
The only reasonable conclusion that fair-minded mer could possibly 
reach from the testimony is that the cover tilted when Mrs. Gemmel step- 


ped upon it in October 1956, not because it was in any way defective, but 


because someone had removed it and not properly replaced it in its rim. 
Certainly, there is nothing in Mrs. Gemmel's testimony from which 
reasonable men could find that the cover tilted when she stepped upon it 
because it was at that time defective rather than because it was not properly 


seated in its rim. 3 


Her observation that prior to October 1956 the cover 
'™ * * made a rattle noise like it was jarring'’’ when she walked across it 


is of no probative value. Both the rim and its cover were made of metal 


3cf. Arnett v. City of Roodhouse, 330 I. App. 524, 71 N. E.2d 
849 (1947); Gettys v. Town of Marion, 218 N. C. 266, 10S. E.2d 799 
1940). © 


and it is common knowledge that many such covers make a "rattle noise" 
when walked upon but 'this does not establish that the cover was defective or 
dangerous. 

The only other evidence upon which appellants rely to establish notice 
to appellee District of Columbia of an alleged defective condition of the 
cover prior to May 29, 1957, is a notation on the meter reading ticket for 


4002 "D' Street, Southeast, to the effect that on May 31, 1957, two days 


after appellant John Dommel's accident, Inspector R. Foley (who was under 


subpoena by appellants and available to testify but who was not called as a 
witness) inspected the area and reported: 
"Found old type 18" frame and cover here. 
Cover and frame warped causing same to tilt 
when walked on. Recommend approved type 18 
inch frame and cover be installed." 

Perhaps the jury might reasonably have concluded from this that, 
on May 31, 1957, the cover was at that time defective. It is also possible 
that the jury might even have concluded that on May 29, 1957, at the time 
of appellant John Dommel's accident, the cover was defective. But this is 
not enough. In addition the jury would have had to find that such defective 
condition had existed for so long prior to May 29, 1957 that appellee Dis- 


trict of Columbia, in the exercise of reasonable care in the maintenance of 


its streets,could not have helped learning of the condition of the cover. 


Clearly, without engaging in pure speculation, the jury, upon the evidence 


here presented, could not possibly have done so. 

Evidence that the cover was “old,'t and not of a cnekentiy "appov- 
ed type" is of no probative value iataree . In District of Columbia Vv. 
Pierce, 44 App. D. C. 126, 141-142 (1915), this Court, in holding that the 
admission of testimony that a different type of sewer cover was in general 


use in the District of Columbia since the construction of the cover in ques- 


tion was reversible error, said: 


"The question for the jury to determine was, 
whether the cover in question was in safe condition. 
It was not for them to compare it with a later type 
adopted by the District, and find that it might have 
been safe if substituted by the later construction of 
the better type. The responsibility cannot be made 
to depend on the varying opinions of juries as to | 
what kind of structure the District of Columbia should 
have used in its construction. 


"It was not bound to insure the absolute sath 
of the appliances, nor is it bound to supply the best 
and safest, or newest, of those appliances for the 
purpose of securing the Safety of persons coming in 
contact therewith." 


As the Municipal Court of Appeals for the District of Columbia said 
in Jones v. District of Columbia, 123 A. 2d 364 (1956), a case involving 
an alleged dangerous condition of a public sidewalk: 


'%* * * While it is true that plaintiff is entitled 
to every legitimate inference which may be deduced 


from the evidence, she is not entitled in the 

absence of any evidence as to how long the al- 

leged defect existed, to have the jury speculate 

in her favor on this essential element [citing cases] 

In short, there being a “total lack of evidence showing negligence 
on the part of the District, sufficient to Support a judgment in this case, nd 
the trial court had no choice but to grant appellee District of Columbia's 
motion for a directed verdict at the conclusion of appellants’ evidence . 
Treadwell v. District of Columbia, 103 U. S. App. D.C. 132, 255 F.2d 
541 (1958). 

The case of District of Columbia v. Barnard, D. C. Mun. App., 
144 A. 2d 418 (1958), relied upon by appellants, is clearly distinguishable 
on its facts. The manhole cover in that case allegedly tilted because of an 
accumulation of dirt and debris in the rim which was admittedly observed by 
a water meter reader who read the meter two days before the accident in- 


volved. The court held that this was sufficient evidence of actual notice of 


a dangerous condition to go to the jury. 


* hod see also Scott v. District of Columbia, 27 App. D. C. 413 
(1906); Hasburger v. City of Schu ler, 115 Neb. 633, 214 N. W. 66 (1927). 


5 District of Columbia v. Manning, 57 App. D. C. 156, 157, 18 F.2d 
806, 807. 
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The failure of appellant Reba Dommel to comply with 
the mandatory requirements of D. C. Cole 1951, 
§ 12-208, compelled the dismissal of her action 
against appellee District of Columbia. 
| 
| 


Section 12-208, D. C. Code, 1951, provides: 
| 
| 
"No action shall be maintained against the District 
of Columbia for unliquidated damages to person or 
property unless the claimant within six months after 
the injury or damage was sustained, he, his agent, 
or attorney gave notice in writing to the commissioners 
of the District of Columbia of the approximate time, 
place, cause, and circumstances of such injury or 
damage: Provided, however, That a report in writing 
by the Metropolitan police department, in regular: 
course of duty, shall be regarded as a sufficient 
notice under the above provision. (Feb. 28, 1933, 
47 Stat. 1370, ch. 138.) 


In its answer to appellants' complaint and at pretrial appellee Dis- 


trict of Columbia asserted that appellant Reba Dommel's fa 


ilure to comply 


with the mandatory requirements of this statute was fatal to her cause of 


action. | 
| 
| 


It is conceded that, within six months after their injuries were 


Sustained, neither appellant gave notice in writing to the Commissioners 
of the District of Columbia of the approximate time, place, cause, and 
| 
circumstances of such injuries. To establish compliance with the statute, 


appellant Reba Dommel relies upon a report in writing by the Metropolitan 


Police Department in regular course of duty, concerning her husband's 


injuries. This report does not even mention appellant Reba Dommel much 
less set forth the approximate time, place, cause, and circumstances of 
her injuries. 
This Court, in Rollins v. District of Columbia, 105 U. S. App. D. C 
155, 265 F.2d 347 (1959) , in reference to claims for personal injuries and 
loss of consortium flowing from a single accident, said: 
™™ * * Her right to damages for the loss of con- 
sortium of her husband was a right belonging to her, 
separate and apart from any right of her husband to 
compensation for personal injuries [citing cases].*** " 
Appellant Reba Dommel's cause of action for loss of consortium and 
appellant John Dommel's cause of action for his injuries were, therefore, 
“separate and apart "one from the other. Each appellant was accordingly 
required to show as a condition precedent to the maintenance of his action 
compliance with the mandatory requirements of the statute. This appel- 
lant Reba Dommel has manifestly failed todo. Accordingly, the trial 
court correctly dismissed her action against appellee District of Columbia. 
But even assuming, arguendo, compliance by appellant Reba Dom- 
mel with the statute, her failure, as in the case of her husband, to prove 


negiigence on the part of appellee District of Columbia would have re- 


quired the trial court also to direct a verdict for appellee District of 


Columbia on her claim. It follows that whatever view may be taken in 


respect to appellant Reba Dommel's compliance with the Statute, she can- 
not here prevail. 


CONCLUSION 


Upon the foregoing it is respectfully submitted that the judgments 


of the District Court, insofar as appellee District of Columbia is concerned, 
are in all respects correct and in accordance with law and should, accord- 
ingly, be affirmed. 
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the party against whom the verdict is sought, and all reagonable persons 


must conclude that no notice — constructive in this case — can be found. 


The particular defect found by the inspector of the District of 
Columbia and recorded in the records of the District Government would 
appear in and of itself to represent sufficient evidence to warrant sub- 
mitting the case to a jury. The evidence of disinterested witness (Helen 
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favorably. The superlative degree of this feature of the law appears 
to cover the facts in this case. | 
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oral argument thereon. 
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